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ABSTRACT 

This handbook sunimarizes cur ^ , 

state statutes , and federal and state regulations jregarding the 

treatment of public school pupils in Wisconsin .It reports on court 
decisions that are binding in Wisconsin and those from other courts 
around the country that illustrate how pupil issues have been handled 
in other jurisdictions. After an introductory overview^ chapters 2, 
3, and 4 discuss issues that spring from constitutional rights: free 
speech and expression, religion in the public schools, and search arid 
seizure. Chapters 5, and 7 discuss the ways in which schools can 
regulate the conduct of students without interfering with 
cbhstitut ibhal rights. Topics covered are student discipline , school 
sports and clubs. (extracurricular activities), and compulsory 
attendance. The last three chapters discuss equal educational 
opportunity and education of handicapped children. Here the focus is 
on regulations as well as legal decisions, since many issues 
involving these groups arise from interpretation of state and federal 
regulations. Accordingly , separate chapters are provided on ' 
substantive and procedural issues pertaining to education of the 
handicapped. (TE) 
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CHAPTER 1 



INTRODUCTION: 
CONTEMPORARY SCHOOL LAW 



I. Increasing School^ Litigation and This Handbook. _ 

This handbook summarizes • ourreht^legal dbetrihe, state sta- 
tutes, .arid federal and state regulations regarding the treatment 
of public scnddl pupils. It reports oh court dectgiohs which are 
binding in Wisconsin, such as those by the Wiscbhsih Supreme 
Court or the federal Seventh Circuit Court of Appeals; in 
Chicago, and. those from other cburts atbuhd the country which 
illustrate how pupil issues havQ l?eeh dealt with in bther 
lurisdictions. Most of these dase^ dp nbt offer absolute pre- 
scriptions on how to deal with a particular situation. In fact, 
there ar4 few areas of school law which are- sufficiently settled 
A^^solute guidelines can be written. In many, however, 
^^^J^J^ .^^A cl^A^ .trends which cause us to sugjgest pafticular 
policies be writt^en fo^ teachers to fdlldw. While the 

facts of cases always vary, there are some subjects for which 
general approaches can be suggested. 



In some areas, we suggest behavior which teachers and 
administrators will wish to avoid, at least if they ' wish not to be 
caught up in lengthy litigation. Student strip searches, for 
example, or but right bans on the distribution of pamphlets^ are 
frequently the sburee bf Htigatibh. Policies for Bchbol personnel 
to follbw which cbver these areas can help structure a sensible 
response shbuld these issues emerge. School responses to the 
occasional cbhstitutibhal issue which bccurs during the school 
year is tdb often made without the availability of br referShee to 
such policies. By the time ah attbrney is consulted br_ a call is 
made to the Department of Public Ihstructibh br a University 
schddl law faculty menibef, actions have already been taken 
which are both unwise arid irreversible. Too bftehj school 
personnel find themselves in a "how did we get ourselves ihtb 
this" position. 

Litigatidn involving schools has grown sighificflhtlyi for a 

number of reasons. Schools are sdmetimes the battlegrduhd fbf 
issues the larger society is cdnfrdnting. Religidus* sdbial dr 
political groups often seek to control school curriculum, or the 
contend of libraries, or to^ present controversial speakers or. 
programs. Students have the right both to receive ideas and to 
be free from the receipt of thdse wl ich are unwanted . Thus 
schools are required to engage in d^^^ balancing and special 
interest groups sometimes use litigation to push . schools in one 
direction or the other. 

State and federal governments have also increased their 
demartds bh schools, requiring special programs for the handi- 
capped and students from ethnic and social minorities. Regula- 
tions for these efforts are eheyelbpedie , as the chapters in this 
publicatibh _ which discuss them indicate. Lawsuits over the 
provision bf these special services are cbmmbhplace, due in part 
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to the cost and -Mature of the services arid in part to, the^act 
that key terms in the regulations were riot precisely defined. 

Finally, people are simply suing brie another mdfe often in 
the 1980s. The willingness of people to file suit, combined with 
the wide variet^^ of cbritroyersial subject areas in schools . in 
which such suits are possible ^ niakes knowledge of school law 
particularly impbrtarit for school administrators and teachers. 

Iri ^dditibri tb dbirig something which leads t^ lawsuit, 
school persbririel bccasibndlly fail to act because, in some 
situatibris* they have an unwarranted fear of the legfid con- 
seq[uerice|. Teachers, then, may fail to discipline students whe^ 
it is rieeded* bf work under the mistaken, feeling that they are 
bperi tb personal iiability- for their every act. In fact ^ teachers 
whb use -their best professional judgement in a cUfficult situatlori 
are seldom, held liable by courts for their actions. jtiahd- 
bbbk should help - ease teachers' fears because , in ' fact , court 
decisions have not restricted the professional judgments of sehbbl 
persdnnel to the extent that some, believe. o ' 



II. Organization of This Book . 

In this handbook we are se^^^^ t8^ pi^cseht the current 
state of school law on the treatment of pupils. Where the law is 
linsettled we say jio and jvhere schools wtbuW benefit from 
written policies we recommend them. In the ri^xt tliree chapjters 
we jiiscuss issues Which spring from ebnstitiitibrial rights ^ the 
amendments to the United States Gbristitutibri guaranteeing free 
speech, the right tojfreligibus fresedbm and the right tb be free 
from unreasonable searches. Students Have rights arid we are 
not reluctant to urge that these be honored. 

Chapters 5-7 discuss the ways iri which /schools can reg- 
ulate the ebriduct bf studerits* withbut iriterfferirig with constitu- 
tibnal rights, _ in brder that schools c|ri be effective learning 
erivirbrimerits fpr the majority bf students. Discipline, generj^lly, 
arid attetidaric^i speciflcally* are discussed. The special prob- 
lems assbciated with extracurricular activities are introduced. 

The last three chapters discuss specdal groups , including 
the handicapped arid racial minorities. Here the foeus is on 
regulatibris as well as legal decisions, since so many issues 
irivbivirig thesf groups arise from the interpretation of state and 
federal regulatibris. 

We have tried to suggest, in the chapters which follow, 
ways in which legal issues common in schools might be viewed. 
SchCK)l law is ever changing and it is not possible to^ use this 
publication as a cookbook, opening to a cert rf^^ page to see 
exactly how to proceed; Hopefully, this summary of school law 
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will instead give a sense of when the potential for disputes is 
present and how some court or other outsider might view the 
issue once it arises. It might also help suggest when legal 
counsel should be consulted to handle a^partieular prbbl^m. 

III. Comments on Sources > 

lit this book we've tried to usis fbbthbtes to help readers 
locate other sources which mi^ht be useful. Many footnotes cite 
cases arid we have followed the Uniform System of Citatioh pub- 
lished by the Harvard Law Review for abbreviating ease Ibca- 
tidns. Because the uniform system is difficult to read when law 
reviews or journals are cited^ :ve've employed a social science 
format for listing those. 

Readers wishing to keep up tb_ date oh schbbl_ law issues 
should' consider joining the National bh Legal Prbb- 

lems in Education (NOtPEJI. NOLPE_ meihbership. provides 
summaries of recent cases. The NOLPE YearbcK)k of Schbbl Law 
discusses all federal court and state appellate court cases 
decided in the previdus year. The Yearbook covers all cases of 
interest to schddls, including empldyee relations* pupils* 
P?PP?r^y • ^J^d tdrts. Educgtidn Daily summarizes current court 
actions and, for the school law junHie, has the advantage of 
arriving five days a week'. Legal issues are also briefly dis- 
cussed in the "Legal Corner" column appearing in the State 
Superintendent of Public Instruction's Newsletter and iil the "De 
Jure^ column by Tom Fly gare which appears each mdnth in the 
L appan . 
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CHAPTER 2 
FREE SPEEGH AND EXPRESSION 




1.AH Studertts nuST wear & f\oh*wk 
^.All S+ydenl5AjU|T vNeSr Flatffe^m Shoes 
3. All Students MUSI W€tr red Dress or ftnts 
4WI Studerrfs HUST wear & G>6y Chain 
SAII Itw^hts PBST wear one green Sock 
6. Ml StuaenfeHj^ wiear one wh\tc Sock 

8. All ^■^o^ent^- ^ y xvt, cvs.^/-^/^^ 
1. All Studenm^r Ti-ii M^vucii. 





li What limiis may be placed on student speech or 
expression and what must schools do to avoid 
enacting excessive rules? 

To what extent are student demonstrations 
protected by the first amendment? 

Can schools regulate the personal appearance 
of studehtis? 

Can school official^, bah the distribution of 
critical or obscene pubHcatidhs on school ^ 
grounds? 

Can school boards pass standards for the 
selection of textbooks or school library books? 

Can books which eommuhity citizens judge 
obscene be removed from school libraries? 
What is the' difference between school and 
community libraries? 



I. Constitutional Rights of Students . 

The First Amendment of the United States Constitutibh and 
Article I, Section 3^ of the Wiscbhsip Constitutibh tbth guarantee 
citizens the freedom of expressibh. Until the 1960s, this right 
was not extended to studehts within the schbbl setting, Schbbi 
officials diice were granted broad discretibh tb limit the speech 
or appearance of studehts ^ and cburts were hesitant to bverrule 
the judgment of schbbl persbhnel in setting such limits. Any 
rule that had a reasonable relatibn to ah appropriate educatibhal 
goal, such as prdmdting schbbl discipline ^ was judged cbhstitu- 
tional. Times have changed. 

In 1969, the United States Supreme Cburt ruled that chil- 
dren in school are protected by the First Amendment of the 
United States Constitution. The Court said itf Tinker v. Pes 
Moines Independent Community School District^ a Vietnam prb- 
test case invbiving students who had worn black armbands tb 
school, "Students and teachers do not shed their cdhstitutibhal 
rights to freedom of speech or expression at the schd^Dlhddse 
gate." School officials, the Supreme Court ruled^* canildt exer- 
cise absolute authority over their students * because students in 
school have fundamental rights. As this chapter will detail, 
schools can make rules which U pupils' freeddm df expression ^ 
but must have subst^^ their actidils. The 

Unitec^ St^ates eonstitution protects symbolic expression as well 
as pure speech. Under certain circurnstances a ^udent's right 
to wear armbands, hold peaceful demonstrations * refrain frbm 



2. 
3. 
4. 

5. 
6. 



Standing during the Pledge of Aite^ance, and eve^^ bring, a 
same-sex date to a school dance have been protected by the 
first amendment free speech clause i 

This chapter describe? the eireumstahces under which 
speech or expression can b|^ limited arid the bbligatidns which 
school districts have, to erisuxte that such limitations are^ not ex- 
cessive. The chapter discusses free speech or expression in a 
variety of contexts, including appearance, dembristratibns, school 
publications , publications prbdueed but bf school * and the 
removal of Books from, school libraries. 

First Amendment-^alaricirig , The Tinker fuliilg and subse- 
quent expression cases do not mean students have the absolute 
right to say whatever they like in whatever manner they wish. 
Courts balance the student's rights against the need for a 
smoothly fuririirig educational, system. A compelling state inter- 
est, such as ensuring the safety bf bther students or preventing 
disruptions, may warrant abridging students' freedom of ex- 
pression. Courts balarice the right bf expression against the 
need for order. In brie case the Supreme Court described this 
process: 

A gbverrimerit fegulatibri is sufficiently justified if it 
is wlthiri the_ cbristitutidnal power of the _gqvern- 
merit; if it furthers an important or substantia 
govefrimerital interest; if the government interest is 
urif elated to the suppression of free expression ; 
arid if the incidental restriction on alleged first 
ameridmerit freedoms is no greater ^han is essential 
tb the furtherance of that interest. 

In Wisconsin, statutes authorize scho^ boards to make rules 

r govern the public schools of their cflstrict^ Wisebrisiri Statute 
120.13(1) allows school officials to make rules ^pertairiirig tb 
cbriduct arid dress of pupils in order to maintain good decbrum 
arid a favorable academic atmosphere." The statute further 
allows officials to suspend or expel students if they eridariger 
the health, property, or safety of others at school urider the 
control of school officials or threaten tb use explbsivejs to de- 
stroy school property. Thus the statute recb^i^zes the 
maintenance of "good decorum," a "favbrable academic atmo- 
sphere," and the "health and safety of schcK)l prbperty and stu- 
dents" as adequate justifications for limitirig students' free 
expression. 

According to Tinker > there must be eviderice that student 
expression would "materially and substaritially interfere with 
school work" before school officials cari prohibit it. Further- 
more^ an unsupported fear that disruption will occur is not 
enough. Predictions of disruptibri must be based in fact. The 
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Fifth Circuit Court of Appeals offered the fbllbwirig criteria for ^ 
determiriirig whether school rules vlblated students' free speech 
rights: ' 



What more was required at least was a deter- 
mination^ based oil fact, riot intuition, that the 
expected disruption wpuld probably result from the 
exercise of the cdnstitutidnal right aild that fore- 
going such exercise would t to make the expect- 
ed disimptidn , substantially less probable or less 
severe. 

The school's desire to avoid "discomfort" and "unp^asantness" is 
not sufficient reason to curtail student expression. 

If similar expressions have caused disturbances in the past 
or if there i^ a volatile atmosjphere at the schoKd, officials ^m^^ 
be able to^ restrict the cji^ ^oweveVf schools 

'^ys^.^^P^^.^^^rn^iy?^ J"^?^s^J9_P^®^ 

"leiast restrictjv^^^ means to obtain thei^ objective^ i.e.^ rules 
that least infringe tipon cqnstitutiqnfid rights. For example, a 
school regulation prohibitirtg the wearing of all buttons and other 
insignia was deci^a^(e|a constitutional in i960 by the Sixth Circuit 
Court of Appeals. The schooPs population had ch€thged from 
all white to 70% blacky and racial tensions were high. A button 
prbelaimihg "Happy Easter, Dr. King" caused a fight at the 
school the previous year* jStudehts argued they should be able 
to wear antiwar buttons since these would hot aggravate the 
racial divisivehess in the schobL The appeals court recbghized^ 
hbweveri the admihist rati ve diffictilty in pbliclhg blittbh selection 
and determihihg which buttbns are permissible arid which are 
hbt. The court cbhcluded that if all buttbns were permitted i 
many students wbiild seek tb wear buttons cbhveying ah Inflam- 
matbry br pTOvbcative message br one which wbuld be considered 
as ah insult br affront tb other students. These buttons would 
add tb ah sdready incendiary situation arid would undpubtedly 
prbybfte further fighting ambilj^ the students and lead to 
"material and substantial disruption of the educational process." 
Since the court found no practical alternative which would 
prevent disruption without limiting free expression, they 
sanctioned the schools actions. 

In a more recent case^ a student wearing a "Fuck the 
Draft" , button was suspended when he refused to remove the 

button. A CaUfornia appeals court found the schools action 

reasonable, ^qting Uiat th^^ student Jwd oth^er ways within the 
schoo^ to protest the^lraft^ j^ciuding a newspaper which the 
student personsdiy distributed. 

Protection of Speech and Expression >^ Officials must explore 
alternative means to maintain discipline which do hbt silence free 
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speech. For example ^ vldlent audience reaction should not pro- 
hibit students from expressing unpopular views m a peaceful 
manner. The school is responsible for protecting free speech 
Whenever possible and officials must attempt to qontrql distur- 
bances from the opposition. Schools must use the least restric- 
tive means to obtain their goals. This principle can be ilius- 
trated by looking at some specific examples. 

A school in Texas prohibited studei^^ from wearing black 
armbands to protest the war in Vietnam^ None of the schooj 
officials expected the wearers of the black armbands to initi^^^^ 
disruption, but feared proponents of the war might cause trou- 
ble. The court ruled the armbands were a peac(eful , rational 

way to express an idea. The armbands did not represent 

"fighting words" whose purpose as to incite confrontation. The 
court stressed the school's responsibility to trj^ different ave- 
nues to prevent disrujjtion. Officials should have tried to bring 
the differing student factions together to agree oh peaceful 
relations. If this had failed^ then prohibiting the black 
armbands might have been a^ppropnate. The court cbhcludejd 
that school authorities have the responsibility to "nurture and 
protect" student explosion "unless circumstances allow them no 
practical alternative." 

A Rhode Island court ruled it was uhcbnstitutibhal to pre- 
vent a gay student from brihgihg a male escort to the sehi^| 
prom, even though school officials feared a violent reaction^ 
The court said the fear of viblehee was probably justified ^ 
because the student had been taunted, spit upbhj and slapped 
by fellow students after ahhbuhcihg his ihtehtibh tb take a male 
date tb the prbm. However, the student's actions were 
reebghized as^ a pblitical statement protected by the first 
amendment. The court ruled schools have an obligation to take 
reasbhable measures tb protect peaceful student expression. 
Barring the gay student from the prbm was not the least 
restrictive means lb prevent ja disturbance. Additional security 
persbhhel at the dance wbuld have reduced the likelihood of yio- 
lehce. The court stressed ^ "Even a legitimate interest in school 
discipline does hot outweigh a student's right to peacefully ex- 
press his views in ah apprbpriate time, place, and manner. To 
rule otherwise would completely subvert free speech j^^n the 
schbbls by granting other students a 'heckler^s veto.^" The 
couple attended arid the dance occurred without incident. 

bemdiistrations . Schools may prohibit demonstl^atio^^ on 
school grounds if they "materially disrupt school activities. " It 
is probably riot cdnstitutional to deny all dernoristratjons on 
school premises, but officials can reasonably regiilate the time, 

race, and manner of the demonstrations. Wisconsin St^ute 
120.13 authorizes school officials to make rules in order to 
"maintain good decorum," "provide a favorable academic 

\ 

\ ly 
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atmosphere," and "protect theJtealth, safety, and property of 
studehtsi" Wisconsin Statu^^ and 120.13(l)(c) 

say sehodls cannot suspend or expel students for actions while 
hot on school prop^j?ty j)r under the supervision of a school 
authority, unless the conduct endangers students at school or 
school property; 

Most court cases concerning demonstrations have originated 
from incidents occurring on college campuses. The cases relat- 
ing to high school demonstrations, however, make it clear th£t 
students have the right to protest^ under reasonable time and 
place restrictions • This can be illustrated by looking at specific 
cases . 

Pennsylvania federal court, for example, upheld the sus- 
pensions cj^ high school students who held a sit-in in the school 
corridors. However, the coiirt said demonstrations on school 
property were not disruptive per se^^ The court warned ^hat 
only the conduct of the demonstrators and not the reaction of 
the audience should be judged. The cqur^ found this particular 
sit-in disruptive to the educational program because participants 
failed to attend scheduled classes^, prevented others from 
attending classes in session, and created noisy disturbances in 
the school halls. 

The United States Stapreme Court upheld a Rockford, 
Illinois drdinahce which prohibited "wiHfully making noise or di- 
version that disturbs or tends to disturb the peace or good 
dfdef of the school session." The court reco^ized that some 
picketing or handbillihg on public grounds hear a school can ef- 
fectively publicize grievances without disrupting schoblwbrk. 
However sch(x>ls cannot tolerate "boisterous demohstratbrs who 
dfown out classroom conversation, make studylhg impossible-, 
block entrances or incite children to leave the schoolhouse. " 
The Supreme Court in this case was ruling oh the vaKdity of a 
city ordinance rather than the cohstitutibhality of a school board 
policy . 

The Fifth Circuit Cpuf t ^of Appeals reached a similar deci- 
sion in a high school setting. The court held it was constitu- 
tional to prohibit a demonstratibh on public property adjacent to 
school grounds when the dembhstratioh interfered with the 
desegregation of the school system. Hbvvever^ the bah applied 
only to areas close to the high school and was effective only 
during school hours. The court also ruled school officials could 
not permanently ban all demonstrations near the high school. If 
circumstances changed, nondisruptive demonstrations would have 
to be allowed. 

Controv ersial Speakers . Schools should have policies 
regarding appearances by outside speakers. Most controversies 
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involving speakers occur wheh such policies are not followed ^ or 
when an iriyitatidn is withdrawn. Regulations whieh 
outside speakers from appearing in school or which make distihc- 
tibhs based on the speaker^s qualifications are ebhstitutibhal . 
Schools may not, however, deny some speakers the opportunity 
to appear solely because their views are ebhtrdversial br 
unpopular. However, if the speaker is likely tb cause a 
substantial disruption in the sghooi, he or she can probably be 
banned. An Oregon court ruled, for example, that schools cquld 
not ban all "political" speakers, it was feare^ tl^e regulation 
would be used EBiectively to silence pbHtieal views: the adminis- 
tratidn opposed. Some courts have ruled sehbbls must offer 
equal time to differing points of view. They cbhtehd school 
officials have a responsibility to present a balanced view of 
public issues. 



Wisconsin Statute f 121. 62(h) requires that schools provide 
"adequate instruction^ materials which reflect the ciUttiral diver- 
sity and j)lurallstic nature of American sbciety." This statute 
could form^ the basis for a legal challenge , were a Wisconsin 
school to prohibit an appearfuriee by a speaker. Because these 
cases usually originate when someone in the school has invited a 
person to speak and the invitation is later challenged, school 
districts woiaid be well advised tb have a person designated to 
handle the selection of speakers. 

II. PersonaL^Appearahce . 




in the 1970s many students challenged the constitutiqnaHty 
of school hairstyle and dress codes. Mthou^h coiyrts strong^^^^ 
disagreed bh whether students had a constitution^ right to wea^^ 
the hairstyle and. clothes of their choice at school, the Urated 
Spates Supreme Court refused to hear these cases and resolve 
the issue. Schbbl officials now seem to be^ more tolerant bf dif- 
fereht tastes in clothing and grooming, finding it is often more 
disruptive tb take issue with a student*s_ personfid appearance 
than it is tb allow some unorthodox dress or hairstyle. 

In Wisconsin students may wear any hairstyie they wish as 
long as it does not substantially disrupt classroom activities^ 
The Seventh Circuit Court of Appeids, whose deeisions are 
binding in Wisconsin, has ruled the right to wear bhe*s hair at 
any length and in any maimer is a freedom protected by the 
United States Constitution. In order to regulate a student^s 
hair length, school officials mus^ show that the hairstyle would 
substantially disrupt school activities or represent a health and 
safety threat. In the Seventh ^irctdt ease, the challenged dress 
code had been approved by a majority vbte bf the student body. 
However, the court said this did hbt justify limiting the 
students* right to determine hair length. 
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Most ruling's concerning hair length may also be applied to 
student dress. However, some courts have found regulating 
hairstyles burdens students' rights more than fegUlatiilg 
clothing. Hair length has been recognized as more of a personal 
statement of identity, a fbnn of symbolic expression, tha^ 
clothing has. Schools mayjprohibit clothing tvhich is unsanitary, 
obscene, or disruptive. Officials must be able to prove that the 
restricted clothing would substantially interfere with school 
activities or threaten student health and safety. Several 
examples can be^ cited to show the circumstances under which 
dress can be reg^ated. 

Bress c^des for which could find no justification 

have included a jio-s|^ks rule for j^rls promulgated py 0% New 

York school ctistrict^ ^New Hamp^hir^eoPPdeans rule,^ and 

dress codes for extracurricular activitiesj unless related to a 
student^s abiMty to perform the activi^ty. Clothing^ which is 
soiled ^ otherwise constitutes a health hazai^d can be pro- 
hibited, as can unusually immodest ^othing or that ^w^^ 
ruptive , obscene slogans or pictures. The safety of student sV 
in certfidh classes, staeh as ihdustriai arts or chemistiy, may 
serve as the basis for a.dditi6natl rules. Again, courts look fot^ a 
rational relationship between the ' rule and some siesired goal, 
such as the safety of students. 

III. Publications . 

Student publicatibris are protected by_ the Freedbro of the 
Press Clause ill the First Amendment of the Lfjiited tates 
Constitutidn and by the Wisconsin Con stitutibn. However 
students do not have the absolute liberty to write and publish 
whatever they wish. Cases iiivdlying school publications 
invariably fall into gray areas where there are- lega; ar^utnents 
which can be made both in favor of and against a publication 
ban^ There are^ however, a few general guidelines in the cases 
which have been decided, and these will be detailed in this 
section . 

in general, the limits to a stud^nt^3 f^^ 
depends oh whether pubHcations are sponsored by the school or 
are student initiated. The more student^s can seve rela- 
tidhship with the school, the greater freedj>m they Jiave to pub- 
lish without restrictions. Papers which are written, published, 
and distributed off school grounds and do hot use school fuhds^ 
staffs or equipment are treated like the public press. These 
publications cahhbt be restricted by school persbhhel, but mast 
meet cbhventibhal libel and dbse^ty standards. If Hterature is 
sponsored by the school^ officials can exert more cohtrbl over 
the content. 
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Schools may refuse to fund pubHcatiohs of which they do 
not approve. Any publications distributed in the school or oh 
its grounds are subject to reasonable regioiations covering the 
time, place, and manner of delivery. Schools may also bah pub- 
lications distributed on campus which materially disrCipt classrcKJm 
activity, interfere with the rights of either students,, or cbhtalh 
obscene or libelous material. It is sometimes difficult * however , 
to sustain a claim that a publication is obscene. 

School-Sponsored Papers^ Generally, schobl-spohsbred 
newspapers cannot l>e^ censored by school admihi^^ators^ solely 
because there is disagreement over their ebhteht. Tl^ere ^cah 
be a refusal to print or distribute the paper, however if 
substantiaj^ disruption of the educational process. wbuld result. 
Couj-^s sometjmes are called on to weigh these (Ufficult matters of 
judgment, though the htamber of school newspaper cases has 
declined in recent years. 

— _ 3t - 

The Supreme Gburt deeisibh^ in Tinker^ discussed more 

fully eariier in this chapter, applies .tb student publications as 
well as to pblitieal protest. Schbbl bfficials may ban publications 
on school grounds if they "matertfiaiy and substanUai^^^^ interfere 
with the bperatibh of the schbbl or there is a reasonable likeli- 
hood the literature will cause a disfuptibn. As with other fbrms 
of student expressibhi ah unsupported fear or expectation of 
disruption is not sufficient. Schbbl bfficials must have evidence 
to support their predictibhs. Banning the publication must also 
be the least restricti\>'e means tb avbid disruption. 

In 1979 a New; York cburt ruled a school official's derision 
to bah a student newspaper was constitutional, because he had a 
"ratibhal basis gf bunded in fact for his conclusion that publica- 
tibh wbuld^«cfeate a substantial risk of disruption of school 
'activities." The publication contained an offensive and vi^^^^^ 
letter attributed to the lacrosse team. Faculty ad^ 
the letter might lead to a confrontation between the team 8Jid 
newspaper staff. The court, under this set of facts, deferred 
tb the e^cpertise of school authorities^ 

In 1980 a Geo rjgia court found school bfficials could riot ban 
a student newpaper because they did not have a "reasonable 
basis to forecast««significant and matericd disruption bf high 
school activities." _ The bMi jvas^ invoked because the student 
newspaper contained a J:96e prosegregatibri quote by a preserit 
member of the school board. ©ffieials argued that the quote 
would provoke racial Jensioris at the school. Upbri inquiry with 
all parties involved^ however, the court found racial reliatibhp at 
the school jvere admittedly good arid expectatibris bf disruptibns 
were unfounded. The censorship was therefore bverturried. 
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rapera rroauceQ uii uampus . ii ine iiierature is produced 
off pflnipusl the school cannot prevent its distribution bh school 
grounds sirtiply because the paper is unpopular or critieil of the 
school. The Seventh; Circuit Court of Appeals ruled, for 
example, that a student may not be suspended merely for ciiti- 
dzing school policies in a pubUcation written off campus but dis~ 
tributed on school grdunds. The student had critiqued a 
pamphlet explaining school policies arid prdcedtires to parents. 
He used "strong, disrespectful language" arid he said the Dean's 
haridout was a "p^^ sick mirid" arid urged students to 

destroy the pamphlet. Although the court noted the student's 
Commenjs were tasteless, that was riot sufficient to justify sus- 
pending him .^Before taking disciplinary actibri* schbbl authbr- 
ities would have to forecast a substantial disruptibh of school 
activities^ In this case there was rid evidence the student bbdy 
followed the advice to destroy the pamphlet. 

The expulsion of students from the Brazil* Indiaiia^ High 

School for distributingg jsi leaflet with iriflarnmatbry content was 

upheld in a J 981 case. the leaflet urged students to bbycott 

school as a means of protesting new diBCipiiiiary irules in effect 
at the Wgh school. In looking at the ixpulsibrii the federal 
court considered the fact that students had walked out of the 
schbbl on the day before^ in a related protest. The cbuH 
considered this to be evidence that a "materiai disruptibri" might 
occur as the result of the pamphlet and it sustairied the 
expulsion . 

A Fifth Circuit Court of Appe^als uphe^^ the right of high 
schbbl students tOg discuss controversial topics in an 
undergrbuhd ^ paper, _ The student publication advocated the 
decidmirializatiori of marijuana and offered information on drug 
counseling and: birth control. The judge concluded, 
"Cbritrbversy is hever^ sufficient in and of itself to stifle the 
views bf any citizen." 

When ^ publications or other materips^ substantially interfere 
with the rights bf ^bme students, courts have^ upheld restrictions 
on distidbutibh. Students are a captijre audierice, and schools 
must riot subject them to Expression which mig^t cause emotional 
or physical harm. Several cases illustrate this point. 

A Secbrid Circuit Court bf Appeals ruled school jiuthorities 
could prohibit distributibh bf a sex questionnaire to ninth- and 
tenth-grade ^^tudehts^ because experts testified the^ questionriaire 
might cause ^motibrial sti^s ind psycholo^ccd harm t^o a^ 
of students of that age. The court concluded that protecting 
student health arid welfare is ah appropriate rationale for limiting 
students^ freedom bf expressibh. 



17 




uouris nave aiso upii«?iu '■"^ vi«cov*v/i*^vi 

material endangers the physicBd heaJth of stude The Fourth 

Circuit Court of Appeals ruled that school officials could eoM^^ 
tutionally ban a school newspaper with a "headshop*'^ ad ve^^ 
merit, because*^ was a threat to the health and safety of the 
student bodyv _ The^ while dasruptibh is a 

standard frequently used in school first amendment cases i it is 
"merely one justification,'^ and J'nqwh^^^^ been held to be 

the sole justihcation. " The court reasoned that an advertisement 
promoting drug paraphernalia encourages actions that ehdahgex 
student health and safety, and since protecting student health 
and safety is a legitimate rationale for limiting freedom of ex- 
pression , school officials could cohstitutibhally ^ bah the 
advertisepent. 

Distribution Limits, Schools can fbrmulate rules for the 
time , place and mann er of newspaper or pamphlet distributioh. 
However, these Mg^ati^ cannot be used as a pretext for lim- 
iting student expression. School of ficials_ must have ail appro- 
priate rationale for their restrictions. Officials must also try to 
acWeve their oye^^^ without limiting distribution. Rules on 
distribution cannot be vague, amblgubus^^ or pverbrdad. The 
rules should be in writing so that all parties understand them. 

Schools also may have distribution rules which prevent ma- 
teria disruption of class work. Hbwevefi the Seventh Circuit 
Court of Appeals found a regulatibh which prohibited all student 
distribulioh of Hteratuire during the school day tp/^ be overl]^ 
broad. The gourt recbgtiized that students have free periods 
when they are nbt involved in classroom actiyitjr._ School 
officials failed to shbw that distribution to these students would 
substantially disrupt classes in session. 

Aribther Seventh Circuit case recognized that safety 
appropriate rationale. for distribution rules. Schools prolrfbit 

distributibh during fire drills or in congested areas. Schobjs 

eari also make rules to prevent litter as long as the regulations 
do hot totally pi*>hibit distribution. 

^ Student Papers Off Campixs. Wisconsin Statute 
S _120.13(lJ(b) cdj^ws schools to suspend s^tjidents for ebhduct 
off the school premises only if the pung endangers the health, 
safety , or property of others at school. Schoola, then, db jhbt 
have authority to regtilate student expression bff campus, when 
the materials do not apjpear in the school. In 1980 the^ United 
States Supreme Court left intact a J979 Second Circxiit Court of 
Appeals ruling that off-campus ^ubHcatibns ^jo3^ the same 
constitutional protections as the public press. The student 
publication in question^ Hard Times , had been cbhceiyed, 
executed, and distributed outside the school. Even though Hard 
Times was admittedly vulgar, the eburt ruled school officials 
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couia not punisn students tor its publication. The court 
recdgnizeci thati in order to rriairitairi appropriate discipline and 
furictidnirig of the school^ officials may curtail disruptive, 
obscene, of libelous expf essibri within the school setting. 
However, the school!? authority to limit free expression must be 
strictly confined to its boundaries, "When school officials are 
authorized only to punish speech on school pfdperty, the 
student :s free to speak his mind vvhih the school day ends. In 
this manner, the cdrnmunity i^ not deprived of the salutary 
effects of expression, and educatibnal authorities are free to 
establish an academic environment iti which the ^ teaching and, 
learning process can prdceed^: free of disruption.'* ■ The court 
left open the question whether Harrl Time5 could have been 
banned if distributed d gnjunas. Although it was hot 

obscene by adult standards^ Hard Times might have been judged 
inappropriate for school-age children . 

Ob s cene Materi als . Schools can refuse td finance 

hewspapers at the high school level; since they are Under hd 
obligation to fund any student pujjlication. Neverthelesjs, there 
is ease law at the college jevel that rules it is unconstitutional to 
withdraw financial support, thereby censoring free expressioti 
through the "power ^of the purse, ^ when a newspaper prints 
controversial stories. 

Schools may, however^ restrict puWicatjons which are 
bbscehe or libelous if they are distributee^ on campus. The legal 
defihitibn of libel involves a written statement which is false and 
harms a person's reputation. If the person harmed is a public 
dfflcial^ he or she must prove the writer knew the^statemeht was 
false or cbtild easily have diseoveTed that fact. Generally, 
publiclj' elected or _appdirited positions are cbhsidered to be 
"public officials." Teachers generally are hot. The following 
examples df libel involving public officials may help: "writing 
falsely that the principal stole $1000 may be libelous; ah editorial 
alleging that man^ teachers in a school district are ihcbmpeteht 
probably is ndt." 

New Ydrk cdurt ruled that it was cdnstitutibnal to 
prevent th<? publugition of a student newspaper which cdhtaihed 
a libelous letter. The letter said the vice^-presideht of the 
student j[Overnment had been a total f^lure in performing his 
duties and - h^d been s^ from school. Since the student 

government member was not considered a public official , it was 
possible to ban the tetter without proving the writer knew it was 
false. ^ Further, school of ficifds did not need absolute proof the 
letter 'was false before they r^sjri^ted its publication. The 
principal's khowledge of the student and his beliefs that the 
letter would cause the student irreparable harm formed a 
"rational and substahiial basis" for prohibiting the letter's 
publication, the court concluded. 
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a work which (a) on the whole appeals to prurient interests in 
sex, (b) deseribiss sexual conduct in a patently offensive way, 
and (ei lacks serious literary * artistic* political, or scientific 
value i The Court used "cbhtempbrary cornmunity standards" 
to determine what is offensive ^bf , lacks worth . In 1980 the 
Wisconsin obacenity statute^^ 5 944.21(l)(a) , which simply 
forbade publishing "lewd* bbscene, br indecent written matter^" 
was declared uhcbnstitutiahally vague arid overbroad by the 
Wisconsin Supreme Cburt. The cburt suggested redrafting the 
statute to comply with the United States Supreme Court 
standards set in Mille r v. California , 

It is not clear whether schools can apply stricter obscenity 
standards than, bther units of government. A Second Circ 
Court bf Appeals recognized the state's right to legig^te variable 
standards bf bbscenity With respect to children^ It ruled 
schools may suppress expression that is svdtable for adults be- 
cause bf its pbteiitial eiffects on children • 



Whether courts use the Miller test or a narrower standard 
for children, profanity is not necessarily obscene, in J a cobs v ^ 
Bbard bf School Commissioners the Seventh Circuit Court of 
Appeals ESi ruled that distinctions * must be drawji between 
bbscene material 'and profanity. A student newspaper involved 
in this Jitigation contained "earthy words^ relating to bodily func- 
tions and sexual intercourse^" Judge concluded, "maW^ 
the widest conceivable allowances for differences between adults 
and high school students with respect to perceptibh, maturity ^ 
or sensitivity, the questioned materisd c6ul<^ not be said to fulfill 
the Mil lex* definition of Obscenity." A Georgia case ruled the 
word '^mn" was not obscene even wh^ using standards 
specifically formulated for minors aged 14-18. 

« 

IV. Libraries and Te? 



Almost no cases 'have challenged the _right of school 
distncts to select classroom textbooks. There is strong 
disagreement among courts, "however ^ cbricerhihg ' the extent tb 
winch students have a first amehdmeht right tb have access to 
materials in school libraries. Sbrhe decisions have awarded 
school officials broad discretion to decide what books will refliain 
in their school libraries arid classrboiha. Other courts have 
strictly limited the schbbrs authbrity and have despribed 
procedures ttiey feel are permitted by the Constitution. Because 
the law in this area is in flux arid feelings are strong, local 
cbhtrbversies can bheri lead tb lawsuits. School bbards are well 
advised to establish clear and specific guidelines for book 
removal and purchasing. Generally, the policies should insure 
that varying pbints bf view bn social issues are offered in 
libraries and that books are not summarily removed just because 
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tneir contents are offensive' to ojie group. • The guidelines 
sHbuld include procedures to assure fair decisions, including 
appeal processes for those who are dissatisfied. These 
/ precautions will not only protect student rights, Tjui^^^ form a 
/ basis for hegotlatioh before disagreements escalate into legal 
battles. ; 

SchcKDl libraries, by their nature, offer a more restricted 
chbice of books than a public library. They are auxiliary 
facilities run bh limited budgets. gJiccorSing to jykan v.^ Warsavy 
Cbmmunjjy Schocfl Gbgpdratibn , school of finals have the 
responsibility for providing ^matericBs that complement the 
curriculum and sei-ve the needs of a diverse student body. "An 
administrator would be lax if she ^led to monitor closely the 
contents bf_ the library and did not^ remove a book when an 
appraisal of Its cbhtexUs fails to jusjtjf^^ it^ continued use of 
valuable shelf space-" Wisconsin Statute f 121^02 (h> directs 
schioK)! districts io "provide adequate instructional^ materials, 
texts, and library services which reflect the cujturai diveivgity 
and pluralistic nature bf American society." SchTOis have broad 
discretion to decide which books best serve these purposes. 
Since students may check but books from J^he public libra^ 
which are hbt present in their school libraSes, Jhey are not 
necessarily deprived access to those thoughts and ideas. 

Decisions to rernbve books bhce they are ^Urbhased and 
placed in a school Ubr^ry ^ when ah individual or group com- 
plains about the cbhtehtSi presents ah adiditibhal' set bf prbh- 
lems. Most courts agree there are sbme cbhstitutibnal limits on 
the schools' authbrity to remove bbbks from school libraries. 
Hojvever, courts differ on the amount bf discretion they give 
school administrators to decide which books should be rembved. 
This issue finally reached the United ' States. Supfetne Court in 
the. 1982 case Pico, v. Board of Educatibh^ Island Trees Uh ibn 
Free Scho ols District . ^ ~r. 

The issue began in 1075 wheil a New Ybrk schbbl board, in 
response ^to jpressure from a politically cbhseivative parents' 
group ^ removed nine books from the Islahb _Tr6es schbbl li- 
braries. The books included works by Kurt Vohneguli Oliver 
LaFarge, Eldridge Cl^^^ and Bernard Malamud. Nb\ schbbl 
officii had read the works, and the bbard did nbt follow its own 
library policies in taking the^ A "Book Review Ccftimittee" 

appbinted by the board later recdmmended that sbme /bf the 
books be restored^ but the boacd rejected the committee's sug- 
gestions. Suit was then filed in district court , claiming that Jhe 
removal yioiated the first araendme rights of students. The 
court granted Ihe school board summary judgment^ hbldihg that 
"while rembvad of such books from a school library may ... 
• reflect a mis g[uided educational philosophy, it does riot cbhstitijie 
a sharp and direct infringement of any first amehdmeht right. "^ 
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The Second Circuit Cqiurt of Appeals reversed this decision and, 
as a precursor of things to come, each of the g^ree Judges on 
the appeals panel wrote a separate bpihibh. The Second 
Circuit majorit;^ did conclude that the petitibhers should have 
had an opportunity Jo argue the first arriendmerit issues and that 
the board should reply by defending their intervention into 
school library decision making. It was the decision ordering the 
rehearing whlc^g was appealed to and upheld by a divided 
Supreme Court. 

In the Supreme Court's plurality bpinibn* Justice Brennan 
articulated a number of cbhclusibhs about the case at hand, none 
of which attracted support from a majority of the Court. He 
observed Jhat Jhe case involved library books which were not 
part of required reading Jists and that book removal, not 
acquisition, was at issue. He suggested that separate standards 
should apply when these factors were present . He observed * 
that school boards did hot have absolute discretion to remove 
library books simply because they did not like the ideas^ con- 
tained in them, but that genuine issues of fact remained 
unresolved as to whether or not a constitutional violation was 
present in the rembvalj thus necessitating the^ need fbr a 
rehearing. In reaching this conclusion. Justice Brennan 
that "the right to receive ideas" was a necessary predecessor |g 
the recipients' own ability to exercise first am^^ 
Thus the right to receive ideas or information was protected by 
the first amendment. 

Jt was this extension of the first amendment to which Jus- 
tin Blackmuh objected in his concurring opinion. In espousing 
a more traditional view of first amendment balahcihg, he noted 
the issue was one in which the Court "must reconcile the 
schools' 'iiiculcative' function^with the first amendment's bar on 
'prescriptions of orthodoxy.'" But "with a record as sparse as 
the brie before us," Blackinun was unable to decide whether the 
school board had exceeded its authority, and he voted for the 
remand. Justice WWte concurred, complaihihg abbut^ the unnec- 
essary '^dissertation'^ on the first amehdmeht cbhtairied in the 
plurality opinion. He concluded, "We shbiUd hot decide institu- 
tional questions until it is necessary to do so. ." White 
was the only justice to avoid the first amehdmeht issues. r " 

. . _____ ..C^.. 

The four remaining justices Joined Chief Justice Burger in 
his dissent^ though each also wrote separately. The Chief Jus- 
tice argued tha^ the plurality bpihibn transformed "option^" 
reading into a "right" sstd took exception to the distinctions Jn 
the Court's opinion between removing and acquiring books dnd 
between decisions involving classiwms and those concerned^ with 
libraries. "No amount of 'Umitihg' language could rein in the 
sweeping^ 'right' the plurality would create," the Chief Justice 
argued. Justice Powell, in still sharper language, took issue 
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with the right-td-reccive-ideas conceptp ciaiming that the fdlure 
to remove nine "vulgar or racist |[poks" symbolized a"debi^| 
tating encroachment upon the institutions of a free people. " 
He attached an appendix to his dissent with excerpts from the 
nine books that he found offensive. Justice Rehnqulst found the 
plurality opinion "largely hypothetical^ and argued that the dis- 
trict court was correct in its jyynmary jiidgment. in her 
two-paragraph dissent Justice O'Connor supported the power of 
schoql_boards to make decisions about books, while not persbh- 
ally agreeinjf wUh the board's action with respect to some of the 
bpoks in the case at hand. 

The fractured nature of the Stapreme Court's decision, with 
Justice White not cdhfrbhtihg the ebhstitutibrial issues at all^ 
guarantees further litlgatibh bh the questibh of the first_ainehd- 
ment and sehbbl libraries. Whether they are^ as Justice Brehhah 
characterized, institutions separate from the rest of the school, 
where access tb ideas has additional constitutional pTOtectidn or 
whether they are totally under a school board's control ^ as 
argued by_ the dissenting justices ^ remains to be decided. 
Equfidly unclear are questions regarding the importance of follow- 
ing pTOcedures for book remdyal^ and the question of whether a 
simple assertion that a work is vulgar or obscene can withstand 
counterclaims that a book, is being removed for political reasons. 

In a case with frequent reference to Kco , a Maine distrig^ 
court ordered a banned book restored to a school library^ 
The book, 365 Days , is a series of non^fictiqnd^ accmints o^^ 
Vietnam war by American combat soldiers^ it reposed peaceftdly 
in the Beileyville High School Ji^ from 1971 to 1981 when a 
parent as ke^ that it be rejnoyed because it contained bbjectibh- 
able^anguage, a ^our-lettejr word. Wfrfle neither the parent, the 
superintendent, nor the board had read the bbok, the board 
ordered it removed. The board bah alsb prbhibited any student 
from carrying the book bh sehbbl prbperty^ including school 
buses* Pihdihg a "rudimentary" right to receive information and 
ideas, the court ebheluded that the school cbJtnmittee had failed 
tb detesrmihe whether harm would befall all students who read the 
wbrk. The court also noted that the board had no procedures 
at all for cases such as this and concluded that the ban was un- 
ebhstitutibhfidly overbTOad. Ah interim injunction ordered the 
bbbk returned tb the school library. 



Some cburtSAjlave ruled students have a first amendment 
"right to khbWi" Those courts do recognize school authority 
initially tb select^ books for their libraries. However, after the 
btK>k is shelved, these courts hold it develops "tenure" and the 
bdbkVs removal is cdnstitutidnally prohibited. According to Jhese 
decisions, the Constitution forbids school officials from bjmnin^ 
books because they disagree with the content on personal, 
moral, political, or social grounds. Even in the circuit courts of 
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appeal recogmzihg a cbhstitutibhal "right to khbwi" it is permis^ 
sible to remove books because they are obscene for minors § or 
obsolete i or because the library is overcrowded. 

Oh the other hahd^ some courts give scJibbl officials wide 
discretion in cbhtrbllihg the cbhteht bf th^r libraries. A Sev- 
enth Circuit decisibh ehvisibhed the role of the public schools as 
ehcburagihg and nurturing fundamental social ^ political and 
mbral vaUies_tb prepare students tb take their place in the com- 
muhity. The cburt therefore sahctibhed educatibhal decisions 
based on the pjrsbnal tastes and mbres of school board members 
and ruled the Cdhstitutibh does hot prbhibit such criteria. 

Obscenity and Rembval . lil 1980 a Secdild Circuit case 
ruled there \^as ho first amendment vidlatibh in reliving bcKiks 
on the basis of vulgarity or indecency of language. The fact 
that board members applied their dwil standards did ildt make 
the decisidn invalid. Further, the court declared > "Students 
have rid cdnstitutidilal right df access dn schddl prdperty to 
material that, whatever its literary merits, is ^rly characterized 
as vulgar arid indecent in the school context." 

The musical "Kppin," which was to have been perfbrmed by 
Dover , Delaware , high school students, was cancelled by that 
district's* superintendent when he determined that the play con- 
tained sexually explicit scenes. The director and Bn assistant 
principal had revised some of the scenes to make them, in tjieir 
j[u dement, appropriate fbr a^ Wgh sch^qol audience. JParents filed 
suit following the superinte^nden^^ decision, but^ a district^ cquj?t 
concluded that the, ^tudmts' first amendment right . of express^io 
had not been abridged . Appeal was taken to the f^hird Circuit 
Court of Appeals. The key to the appeals court's analysis^ 
the fact that the play was an inte^pral part of the school curricu- 
lum. The^ourtthere^foreexpres^^ to interfere with 
the decision of a school admijiistrator. Noting that an unedited 
version of the play remained in the school library; the court 
concluded that there had been no limit on the access to ideas 
within the school. 

Bahhihg of Ideas . While courts may sbthetimes permit the 
removal of obscene materials from libraries, ebhtrbversial ideas 

rjoy sigraficaht first amehdmeht prbteetibh. Wisconsin Statute 
120.12(3) authorizes the school board to cbhtrbl and manage 
the jprbpieriy and affairs bf the sehbbl district, which includes 
schbbl libraries. This pbwer is restricted bhly by bther 
Wiscbhsihg Statutes and cbhstitutibhal limitatibhs. Wiscbhsih 
Statute S 121.02(lHh) requires schbbls tb supply adequate 
library materials tb "reflect the etiltural diversity and pluralistic 
nature bf American sbeiety." Gburts may interpret, this statute 
tb mean schbbls may hot divest themselves bf all _ books 
cbhcerhihg ah uhpbpiilar ideblbgy. In Zykari v . Warsaw 
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Community School Corpo ration , the Seventh Circuit ^uled schools 
cannot use academic coercion to establish an ideology: "NothinjEf 
in the Constitu^ the courts to interfere with local 

educational dlsci^Jiqn unless loca^ rigid and 

exclusive^ indoctrination rather than exercise their right to make 
controversial educational choices." 

if schools banned all books that did not agree with a par- 
ticular reli^qu^s^ creed^ they woi^ probably be in violation of 
the first amendni^en^ estabUshment clause. Schools cannot impose 
a particular ideology or reU^ous orthodoxy on_ their students. 
Zykan sugges^t^ schools cannot eliminate a particular kind of 
inquiry or deprive^ s^^ of all contact wi the material. 
School authorities ^so cannot prohibit students from buying or 
reading a particular book^ Under most circumstances , students 
should also be able to bring the book to school and discuss it. 

Controversial ideas were at issue in a _Minnesota case in- 
volving high school film censorship^ A film version of ''The 
Lottery," a short story by Shirley JjtcksOT in whi^^^ 
of a small town randomly select one person to be stoned Jo death 
each year, was shown to Americ«i Iheratu^e students in ForesJ 
Lake, Minnesota. A parents' group claimed the film had an 
impact oh studehtB' reii^ous and family values.^ The school 
board , after hearijigs , and against the recommendation of an 
advisory committee, voted to remove the film^ from the curricu- 
lum. A district court ruled that the board's objections had 
"religious overtones" and that the film and an accompan^ng 
educational "tredler" had been banned because of their 
'lideblbgical content." This decii^bh was then appealed to the 
Eighth Circuit Court of Appeals. 

Citing Pico and its imputed right for students to receive 
iilforiilatibh ^ the appeals court concluded that the film had been 
withdrawn simply because the bbjird objected to the ideas in the 
material. Because the bbard had refused to justify the iembval, 
the cduft determined that the decision had a "ehillihg effect" on 
the free speech bf students and teachers. Placing the burdeh 
on the board tb explain its decision^ the court decided that 
there had been hb gbverhmeht interest expressed that would jus- 
tify the interference the students' right tb receive informa- 
tion . Thus , while the cburt found the film was hot "comfort- 
ing," there was nb justificatibil for its rembvial solely because a 
majority of the board had fbiind sbme parts bf it offensive. 

V. Summary . 

Schools are sometimes the battlegrbuhd for cbhstitutibhal 
issues unresolved in the larger sbciety. What constitutes ah 
"obscene" book or an inflammatbry pamphlet is very much in the 
eye of the beholder and whether, as the late Supreme Cburt 
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Justice William O. Douglas araaiedi the first amendment "covers 
the entire spectrum of ideas"^** is still in dispute. Groups with 
strongly held positions on Jhese issues, buttressed by philosoph- 
ical or religious underpinnings, often advance their causes by 
seeking to change the contents of school libraries or modifying 
school policies and th^ curriculum. WhUe schOOl personnel can- 
not always avoid having their f?chobls become the battleground 
for these disputes, tjiere^ are steps which schools can take to 
reduce the likelihood of protracted litigation. 

It is first necessary to realize that students have impottjant 
free speech rights which cannot be abridged by school policies 
or procedures. These were discussed thirotighout this chapter. 
It is also^ ob^ous that hurried* ad hOcrdecisions made by a 
school admirdstrator or school bOard members may later be re- 
gretted. Where free speech arid exprlession interests are jn- 
volved , careful TOrisideratibh arid counsel with school attorneys 
can save considerable embjirassmerit Or expense. The first step, 
then, is to realize when free speech Or expression interests are 
present arid to proceed cautiously. 

Scho^s riso need carefully considered , written poUcies oh 
the central issues whlch^ we^ discussed in this chapter: book 
selection arid removal, distribution of written matertels, outside 
speakers, cbriterit of school pubUcations, and, student dress^ 
Having such policies arid procedures, making sure that they are 
designed to meet cbritempOrary legal standards^ and using them 
cautiously can go a lOrig way in avoiding lef^ disputes. Anyone 
doubting this point should return to the cases discussed in this 
chapter arid ask hOw mariy of thera would have occurred had the 
school in question had such poUcies. Some of the cases could 
riot have been avoided, given the depth of feelirig which 
surrounds free speech issues. Most of them, however, could 
have been avoided, or fought on grounds more favorable to the 
defending school system. 

NOTES 

^The First Amendment of the tJriited States COristitution 
says in part, "Congress shall make rib law abridging tjie freedom 
Of speech j or of the press; or the right of people peacea^bly to 
assemble." the Wisconsin Gonstitution , Article I> Section 3, 
states, "Every person may fully speak, write, and publish his 
sentiments on all^ subj^ts, being responsible for the abuse of 
that right, and no la\vs shall be passed to restrain or abridge 
the liberty of speech bf the press." 

^393 U.S. 503 (1969). 

^393 U.S. 663 (1969). 
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1. What tests do courts apply in deciding if a 
religious pTograrh or observance in the public 
schools violates studehtis* first amendment 
rights? 

fj^ 2. Is silent prayer or meditation permitted as a 

substitute for more formal prayers? 

3. Under what circuihstahces can the Bible or 
other religious works be used as part of the 
public school curriculiim? 

4. What state aid can be given to private or ,^ 
parochial schcols? 

5. What are the limits bh observing religious 
holidays in the public schools? 

6. Under what circumstances must a student be 
excused from cbmpulsbry attehd€mee , or from 

^ specific courses^ for religious rrasbhs? 

I. Constitutional Perspectives , 

Bj)th the First Amendment to the United. States Constitution 
and Article 1, Section 18j of the Wscbnsih Constitution guaran- 
tee freedom of religion. While the words used may differ, 
"both the federal and state Constitutidilal prbvlsibhs serve the 
same dual purpose of prohibiting the gbvernmentjd estaSUshm^ 
of religion and protecting the free exercise of religion."^ 

_ _ The prohiW^^^^ against the establishment of religion by 
government agencies is based in the constitutional separation of 
church and ^ate contained in the first amendment. Gbvernmeht 
faciMties must be used so as to maintain a neutral stance toward 
religion. Thus schools may not teach religious ideals. Article 
10, Section^ 2, of the Wisconsin Constitution declares "no 
sectarian instruction shall be allowed" in Wisconsin public 
schools. Wisconsin Statute 5 39.02, Section 2, further requires^ 
"the state superintendent shall . . . exclude all sectarian books 
and instruction from the public schools." Wisconsin, then, 
uhlike most other states, has had a long tradition of not allowing 
prayer in schools, and United States Supreme Court decisions 
prohibiting school prayer, decided in the 1950s, had little impact 
in the state. 

Both Wisconsin state courts and the United States Supreme 
Court have determined that in-schqql programs such as Bible 
reading and prayer recitation constitute government establish- 
meht of religion. The United States Supreme Court in Lemon v. 
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Kurtzrhail formulated a tripartite test to evaluate whettier 
challekged programs and laws unconstitutionally establish 
religion. In order to withstand challenge a program must: 

1. reflect a secylar ie^siative purpose {the 
activity must have a signifieaht hbhreligibus 
purpose) ; 

2. have a prindpai or primary effect which 
neither advances nor inhibits religion; and 

3. not poster an excessive state entanglement with 
religion . 

this chapter later wHl explain the meahirig and application of 
this test through analysis of recent court cases. 

We now turn to a discusgsibh of first amendment religious 
freedom from the perspective of the individual. The right freely 
to exercise one's religibizs beliefs i whfch is protected by both 
the United States gbhstitutibri and the Wisconsin Constitution, 
applies^ to students within the school setting. Although the 
freedom to hold any religious beUef is absolutely protected, the 
freedom to practice religibh may be limited. A compelling state 
interest may warrant restricting a student's religiqus expression, 
in such cases, courts will usually balance the indi vidua! 's 
reii^ous ihteirest against the importance of the state's^ interest. 
Courts examine alternatives which might achieve the state's 
objectives withbut affecting students' rights. 

The United States Supreme Court has dejreioped^ a 
step analysis to test whether state laws or programs uhebhstitu- 
tionally infringe upon students' free exercise of their relig^us 
beliefs. The test was fortnulated in Wiscon si n v ^ Yoder , a 
landmark case appealed from the Wisconsin Supreme Court: 

1. Is the affected activity rooted in a legitimate 
and sincerely held religious bettef? 

2. Have the parties' free exercise of religibh been 
burdened by_ the regulatibh or state action? 
What was the impact oh their religious 
practices? 

3. Does the state have a compelling interest in 
the regulation which justifies restricting the 
free exercise of religion? 

_ i _ _ __ 

The Wisconsin Supreme Court bpihibh in Ygder defined a 
"substantial burden'* a^^reqtdrihg persbhs tb perform affirmative 
acts which are repugnant to their religibh . " A "compelling 
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state interest'' was defined as ''hot just a general interest in the 
subject matter but the need to apply the regulation without 
exception to ^attain the purposes and objectives of the 
legislation." This chapter will later demonstrate that other 
courts have applied this balancing test when confronted with 
free exercise of religion issues. 

^ It is difficult for schools to develop policies concerning 
reli^ous issues without either unconstitutionally establishing 
religion or affecting students' free exercise oif their religious 
belieif s^ In an attempt to keep religion out of the schools , t he 
state may inadvertently restrict students' ^ree exercise rights . 
^ternatlvelXf_ poHc^ which attempt to jjrotec^t^ s^ 
gidus expression may ad vemiM re and represent excessive 

state ehtftngie^ent with reUgion. This conflict was detailed in 
Yoder ; ? , 

Authorities now jrecopiize the free excrrf^ clause 
and the establishment clause overlap, cm TOnfUc^, 
and cannot always be squared on my strict theory 
of neutrality. The course of constitutional heu- 
tfaUty in tl^s area cannot be ah absolutely straight 
line; rigidity could well defeat the basic purpose of 
these provisions » which is to insure that ho religion 
- be sponsored or Javdred, hone comicahded^ and 
hone inhibited^. Tiie general principle deducible 
from the ^st amehdinent and all that has been said 
by the Court is this: that we will riot tolerate 
either goveriimeritally established religipri or 
gbverrimerital iriterfirence with religion. Short of 
those expressly proscribed governmental acts there 
is room for play in the joints productive of a 
benevolent neutrality which will permit religious 
exercise to exist without sponsorship and without 
interference . Each value judgment under the 

rellgicgis_J2lauses__of_the Unitec| States Constitution 

must therefore turn on whether particular acts in 
question are intended to estahlish or interfere with 
religious beliefs and practices; 

This chapter will explain court rulings on the most common 

religious f reedom_ j>rqb lem s encountered in the s choql set ting . 

Hopefiilly jhis analysis can be used as a predictive tool to 

develop school policies that are fair and constitutional. 

Prayers in the public schools during school hours have 
been found uhcbhstitutibhal as serving to establish religibh« 
Prayer is judged inherently religious and thus fails the first 
step of the tripartite establishment test. In other words, there 
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is no significant non religious purpose in _ school _ prayer . as 
required in Lemon . In 1979^ the Supreme Court of the United 
States again ruled on tjiis q^ues^^ ahSgfouhd a broad policy 
requiring morning prayer unconstitutional^ 

As attempts to introduce amendments to the United States 
Constitution permit tSg school prayer proceed bri tjie national 
level, sqrae^ school districts, especially in the sbuthern part of 
the cbuntry, have sought to .^vbid clearly established legal 
prindples jDy making prayer voluntary , causing pffiyer to occiir 
outside regular schbbi hburB, reading prayers over school public 
address systems, br siabstittatihg meditation ^rfbf formal prayers. 
These alternatives have hot found favor with courts. In Engle 
V, Vitale , the United States Supreme Court concluded that 
voluntary participatibh in public school bbseryances does not 
free the activity from the Cbhstitutibh's establishment clause. 
Vbiuhtary classrbbm bbservfiuacesi Under a variety of guises, still 
serve tb advance religibhi thus faiUhg the Lgmon test discussed 
earlier in this chapter. Mbmehts of silence for prayer or medi- 
tation alsb have been fbuhd _ tb have th^ primary effect p£ 
advancing reli^bn and therefore haj^e been struck down. 
Prayers or Bible .readings bver school public address^ systems 
also have th^g Effect bf advancing religion and therefore are 
impermissible. 

Wiscbhsih, Statute § 120.13, Section 19, allows relipbus 
brganizatibhs tb use school property during nonschoqi hours^ if 
they pay^^reasbnable fees and dou Jiot interfere with the "prime 
use bf the schbdj property." Case: law suggests that 
permissibn tb use school propertv^fbr prayer me^^ br 
after schbbi wpuld/ be denied. In Brandon v . Bo a rd bf 
Educatibh bf Guild^rland , for exampla , a New York district 
court used the tripartite estabUshment tes^ to deny students 
access to school property to hold voluntary prayer meetings 
before school hours. Since the school would be cbhtributirig 
rent-- free space , trie court ruled that fidlowing reiigibus meetings 
on school grounds would ^advsuice religion in vibiatibh of the 
second step of the ^* tripartite^ test. it would alsb appear the 
state was offjdall^ siiifi^^^^ religious activity, due tb th^ 

^ proximity to the start of the school day. Excessive ehtahglemeht 

was ejcpected because the school would have tb supervise the 
> meetings to make sure^ the attendance was vbiuhtary and 

uncoerced. The students also claiSed their right to freQ 
exercise of^eligon was restricted by denying prayer meetijrigs 
on school grounds. The cburt rejected their argument because 
the state*s interest in separatibh between church arid state 
justified the restrfctipn. The district cjp^rt's ruling was upheld 
* by the Second^rcuit Court bf Appe^s. 

Prayers offered befbre student assemblies br bther meetings 
have been rejected by courts for reasons similar tb classroom 
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prayer; Reasoning by courts in such cases is illustrated by the 
opinion of an Arizona district court which determined reciting 
prayers at assembly meetings was uncbhstitutibnal. In 
appi3ang the L&mon establishment tesc _the_ court found such 
prayers have no secular purpose. Second^ the primary effect of 
the prayer was to advance religion: "To an impressionable 
student , the jnere apjjearance of secular involvement in religious 
acti^dti^ migM indicc^^^ the state suppprts a particular religious 

creed." Finally^, the court found there would be excessive 

schbbl entan^ement e though the meetings were planned and 
conducted by students. School officials would have the duty to 
supervise ail ajjtivities on campus to make sure student 
participation in Jhe prayer befbre their start remained vbluhtary. 
The voluntary nature of an assembly is immaterial; sttldehta in 
this case were forced to listen to the prayers or miss a major 
school fuhctibh. The school board argued that denial of the 
assembly prayers violated the students' rights to the /"free 
exercise" of their^ religion. The court ruled the students' 
religious expression wa not truly burdened because they were 
free to worship before or after the school day anywhere off 
school grounds. 

Religi on in the School eu rriculum . The constitutionality of 
Bible study in the public schools depends on the intent and pur- 
pose x>f the programs. A district court in Tennessee reviewed 
two Bible sj^dy programs in the city and county schools 
respectively. The court judged the purpose of the city pro- 
grams was_ to teach biblical lit eratu^ and social 
pustbms. The city program avoided reli^ous instruction and 
> indbctrinitibh . Stories were placed in a historical frame and told 
/ without Bibles readings. Therefore, the city Bible study did not 
violate t^e establishment clause oj'jhe first amendment because it 
had a secular puirpdse and its primarj^ effect v?as not to advance 
religion. Oh the other hand, the county Bible lessons conveyed 
religious messages. Bible readings were chosen to teach 
Christian doctrine and ethics. The county prqgi*am therefore 
unconstitutibhally established religion in the public schools. 

attempts to require the teaching of biblical versions of 
evolution have occurred in recent XPars, as sevjfercd state legis- 
latures enacted legislation requiring the Genesis version of the 
earth^s evolution to be taught ^ ^^^^ with Darwinian theories. 
Requirements that biblical verUbhs of evblutibri, cailed "creation 
science" by their propbhehtj, be taught have been struck down 
by federal courts. In the best known of these cases, an attempt 
by proponents of "creatidn science" to require that the perspec- 
tive be taught with eguM jprbminehce to evolution theories was 
rebuffed in Arkansas. Plaintiffs in the case argued that the 
^kansas statute violated both the establishment clause and the 
free speech clause of the first auieridmeht as well as the due 
process clause of the fourteenth amendment. The district 
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court's carefully worded opinion^ however, decided the _ case bri 
fifst amendment religious grounds and did not reach the other 
arguments. Noting that cqurjs had ah obligation tb^ attach 
deference to le^slative statements in establishment clause cases, 
in order to insure that the biH had J secular purpose^ the 
district court turned to the origins of the Arkansas statute. 
Looking at the correspondence by the billys author i the court 
fdund^Va religious^^jirusade, coupled with a desire to conceal the 
fact." By attempflng to introduce the biblical vefsidn of cre- 
ation into the schools, the act was_ seeking to advance religion, 
thus failing the first part of the Lemon test. After observing 
that "a theory that is by its own terms dogmatic ^ al^lutist and 
never subject to revision is hot a Bcnehtiflc^ theory," the court 
found that creation science had neither scientific nor educational 
value and therefore had only the effect of advancing religion, 
thereby failihg the second part of the test . The classroom mon- 
itoring required to assure compliance satisfied the court that 
there also was excessive gbverhmehtal entanglement. Thus the 
court issued ah ihjuhetibh against the act* concluding, "No 
group^ no matter how large or smaUi may use the organs of 
government , of which the public schools are the most ccn^icu- 
ous and influential, to foist its religibUs beliefs on others." 

f 

The United States Supreme CbUrt has ruled a statute per^^ ^ 
mittihg the pbstihg of the Ten Commandments in every pubHc"- 
classroom is^ uncbhstitutibhal in violation of the estabiishmeht 
clause. The cburt did hot find a secular legislative purpose 
even though the_ statute required the following notation to a^ 
oh the pbsted Teh Commandments: "The secular appMc^^^ 
the Teh Cbmmahdmehts is clearly seen in its adoptibh as the 
fundamental legal code of western civilization and the Cbrhmbri 
Law bf the United States. "_ The Court said that the Ten 
Cbmmahdmehts is a sacred text in the Jewish and Christian 
religibhs and ail attached note cannot ^ve theiiL a secular 
identity. The ten Commandments differ from Bible study 
because they concern the religious duties of believers such as 
"wbrshipplrig the Lord God alone." They cannot be used solely 
for historical and literary instruction. PStvate financing did not 
make the posting constitutional, because they were placed in a 
public facility. In a similar case a North Dakbta district court 
conceded the Ten Commandments cbhtaihed sbme secular material 
but ruled, "the state is not allowed tb use religibusggieans to 
serve secular ends where secular means wbuld suffice." 

Under some circumstahces even eburses invblving meditatio 
can be found tb violate the first amehdment. A New Jersey 
ffederal court ruled ^ course ih Trfmscehdehtal Meditation (TM) 
was essentially rehgious and itSgidbptibh in the public schools 
violated the establishment clause . The decdsibn rested on what 
constitutes a religion . Proponents cbhtehded the TW course was 
a science and served secular purpbses such as relieving stress. 
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However, TM, as taught in the New Jersey schools, was based 
on coming into contact with the "field of ptire creative intelli- 
gence^" The court ruled the "field" was eqiayaleiit to God of 
Supreme Beings of other religidus sects. The TM course 
cjqntained several ceremonies which the court said were religious. 
Each student was assigned a word to repeat while meditating. 
This^ ''mantra" was compared to the prayers of more traditional 
religions. Since TM was held to be a religion, its use in the 
public schools ^^ed the Lemon establishment test. The primary 
effect of the^ proj^ram was advancement of a religion. Though 
the TM course f uifliled some secular objectives , nonreligidus 
means could have accomplished those objectives. 

HI. Program s in Priv ate^^nd Parochial Schools. 



In general, ^pubUc^nds may not be used to support 

sectarian education^ Programs which include shared resources 
between the pubUc and parochial schools are often attacked 
because government funds are used to advance religion. Both 
the Wisconsin Gonstitutior^juid the JJnited States Constitution 
prohibit sponsorship , financial support , and active involvement 
ol the government in redigious activity^ Article I^^^ 
the Wisebhsih Constitution spedificaiiy prohibits^ drawing from the 
tfeasufy to benefit reU^ous so^eties and semijiaries. Courts, 
hbweverV sometimes approve programs if_the resources are used 
for purely secular objectives. Aid in the form of secjilar text- 
books^ tfarispbftatioh, dia^dstic services, time-release pro- 
grams ^ and tax exemptions have been judged v^d. However, if 
(X>htihued surveillance is required to make sure funds are hot 
misused^ courts will often rule the program violates the first 
amendment establishment clause. Government mbhitbrihg of 
parochial schools repre8eht& undue ehtahglemeht with religion. 

The United States ^ujpTeme Court has twice ruled that 
public schools may« loan secular textbooks to students attehdling 
parochial schools. The Court stressed that books must be leht^ 
directly to the students. Ownership must technically remain 
with the state so that public funds are not furnished to the par- 
ochial schools. 

In addition to textbooks, the Supreme Court has upheld 

other forms of aid to parochial schools: 



A state may provide church-related schools with 
secular , neutral , or nonideological services , facil- 
ities , or materials . Bus transportation , schCMDl 
lunches, jmblfc health services, and secular text- 
books supplied in common to all students do nst 
offend the first amendment establishment clause." 



the Court in Wolman v; Walter specifically, found expenditure of 
public funds for standardized tests and diagnostic services 
constitutional. 

the Court has djsjinguishe between dia^bstiq services 
such as vision and hearing examinations and therapeutic sef vices 
such as cotmseiingj gu^ and remedial classes. lil ^eek v^ 

Pettinger and Wolman the Court ruled diaghbstic services could 
be offered to parochial schools bh the private sbh<x)l grounds. 
However^ therapeutic services must be held in some feligibusly 
neutral spot so that practitibhers will hbt be influenced by the 
atmosphere of the school and uhebhstitutibhally advance religious 
ideology. 

The Court in Wolman found aid tb parbchial schools for field 
trip transportation and hbh-textbbbk instructional materials 
unconstitutional. The Cburt reasbhed it would be tod easy for 
the schools to use the funds and materials tb advance their 
reiigibus ideblbgy and pblicihg the aid wb^d inyblye state 
entanglement in religibh. Wiscbnsih Statutes S 121.54(7) (g)(1) 
requires parbclual sehbbls tb charge for field trip transporation 
if undertaken using public schbbl vehicles. 

in 1978-79 the Department of Publip Instfuctidn signed a 
memoradum of uhderstahdihg with what is now the federal 
Department of Edueatibn tb redefine the term "textbook." Under 
the expahded definiiibn, textbooks include mTLilti--media materials, 
equipment, and aparatus. The Wisconsin definition runs counter 
to Wbin^an and bther cases in this area. 

\ , _ _ 

Although the Supreme Court has not ruled on the question, 
public sehbbls probably can not lease classrooms from parochic^ 
sehobls without viblatii« tho United States Constitution and the 
Wisconsin Cbhstittitibh. A Michigan district court ruled that a 
dual ehrbllmeht plan^ in which a public school lea 
a. parbchial schbbl buildings violated the establishment clause^ 
The cburt used the tripartite Lemon test, the program jnet the 
first part^ the secular purpbse^ because the gDal of the program 
was tb avbid overcrowding iil the public schools. However, the 
cburt said the primary effect of leasing rooms in th(e parochial 
schbbl building was to advance religion, the parochiS schbbl 
cbiild not have existed without the state'^s financi^ aid in th^^ 
form of rent, the court also fbund undue st^rte entan^eme^ 
religion. the public school "Annex" was_ attended solely by 
students transferring from the parochial school. Because bf the 
complete identity of the student bodies, the phys^^ pro3drhity bf 
the classes, and religious atmosphere of the sc^ was a 

gCHod chance religious t eachin g woul^ infilt rat e into the public 
school classrooms. Continued^ jnordtoring would be necessary tb 
make sure the public and private school spheress were kept 
separate, the court said state surveillance of a parochial schbbl 



setting rriig^ht cbhstitiite iihcbhstitutibhal ehtah^ement in and of 
itself.. Although the Constitution prohibits public schools from 
providing educatiojial services to parochial schools on public 
school premises i the Wisconsin Attdrhey General has suggested 
funds may be spent through a dual ehrbllmehtg program if the 
private and public schbbl campuses are separate. 

Obsjervance of Religibus Holidays ^ Courts have generally 
pefmitted the recbgnitibrv of religious hblidays within the public 
schddls. In a case which carefully reviewed this issue, the 
Eighth Circuit Court of Appeals ruled that the bbservanee of 
holidays which have_ bbth a religibus and secular sigmfieahce 
does riot violate the first amehdmeht establishment clause. The 
court applied the Lembh tripartite test tb the schbbl bbard*s 
guidelines concerning holiday activities. First it found the 
purpose of the guidelines was tb ensure that_religibus exercises 
remained out of school holiday activities. The schbbl bbard*s 
stc^ted concern was to advance khbwledge of cultural and - 
religious heritage. Therefore the holiday guidelines reflected a 
secular legislative pufpose. Second^ the court did nbt find that 
the effect of the guidelines was tb advance br inhibit religibh . 
TJ^^ schools' holiday performances could be seen as part of ah 
oyectiye study of religibn. The first amehdmeht ^ theh^ does 
not forbid all mention of religion in the public schools. How- 
ever, the court did caution against perfdfmlng religious cere- 
monies and labelinjg them "study" to avbid establishment 
problems. Finally, the court found the school board free from 
excessive entanglerae^^ The challenged guidelines 

were an effort to remoy^reU^ inyolvement from holiday pro- 
gramming. The court emphasized «iat its decisto^ not be 

applied to all public school progranis which include religious 
themes. Each situation must be evjriuated in terms of Its pur- 
pbse , effect , and state inyolvement in relljgion . Guidelines 
develbped by local school boards which delineate secular goals 
and procedures for avoiding religious effect and entanglement 
will probably survive constitutional attack. 

Time-Release^ Programs . in 1972, the Wisconsin Constitu- 
tion * "XHicIe~IIF~5ectiSr"57 was amended to ^low the legislature 
to "authbrize the release bf students during regular school hours 

rr reli^bus ihstruetibh outside the dttstnct schools S^^^ 
118.155 bf the Wisebhsih Statutes permits pupils to be absent 
from schbbl for 60 tb 180 minutes per week to attend reii^on 
classes if they have written parental permission. The instruc- 
tion must be held outside the public schbbl building, transpor- 
tation cannot be provided by the public sehbbls, and attendance 
records in religibn classes must be reported tb the public schools 
each month. In 1975 1 the Wisebhsih Supreme Court ruled that 
the Wisconsin time-release- program does hot viblate the First 
Amendment of the United States Cbhstitutibn. 
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A program nearly identical to Wisconsin's tiffle-release 
statute^^ivas found ebnstitutibhal by the United/ States Supreme 
Court. the Gourt stressed that religious instruction cannot 
be on public school grounds Shd cannot be supported by public 
funds. The court warned against state entanglement in religion: 



Gbverhmeht mjay hot finance religious groups nor 
undertake reli^bus instruction nor blend secular 
and sectarian education nor use secular institutions 
to &rce one or some religion on any person. But 
we find no cbhstitutidnal requirement which make^ it 
necessary for gbverhmeht to be hostile to reUgiqn 
and to throw its weight against effbrti^^o widen the 
effective scbpe bf religious influences. 

The cburt recognized that the separation of church md state 
does hot mean public institutions ccuinqt jiiake adj^^^^ in 
their schedules to accommodate people's religious needs. 

More recently, a district court in JJtah fbun^ ^gtime-rSea^^^^ 
prbgram did not violate the estabUshment clause , but ruled 
some bf its particular features were uncon A review 

of the case demonstiates the complexity of time-release issues. 
The Utah program allowed students to be released bhe class 
period a day to j[o off campus and parti<npate in religibus 
instruction. The state granted credit to the students for the 
religion class and allowed ft to fulfill minimum-hbur attendance 
requirements. The court found this provision advanced religion 
and therefore violated the establishment clause. In order to 
offfer public school credit the classes wbUld have to teach 
religion in a historical or literary sense. Monitdring by school 
officials to ensure the classes passed cbhstitutional muster woiUd 
lead to excessive ehtahglemeht in parbchia school business by 
state officials. The first amehdmeht was further violated 
public schools' receipt of stat^ funds based on students' 
participation in the religion classes. The use of pubUc school 
aides to pick up attendance sUps fre^ the parochial _ school 
violated the establishment clause » because state funds w^re^ being 
used to aid the church. Other accommodations between t^^ two 
schools, such as_ allowing parochial school -teachers to eat in the 
public sehdbl cafeteria^ an ihterschool bell ?md intercom system, 
and volunteer help from the parochial school were found not to 
violate the first amehdmeht, 

Sbme students have argued that time-release programs vio- 
late their right tb practice their reUgion freely^^^ cbhtend 
the sbcial pressure to participate in these^ pregrams burdens 
their religibus freedom. Since the courts in Holt , Zbra^ , and 
Lahher did not find any state coercion on the nohpartieipatihg 
students* judges ruled the time-release programs did hot violate 
the free exercise clause. 



Previous sections of this chapter have emphasized^ what 

sehbois can and can not do in the areas prayer^ curriculum 

involving reli^bus themes, and released-time programs^. This 

seetibh focuses on students, discussing the^ ways in which the 
first amehdmeht has been Jnterpreted to jm)tect the^ndividufid 
religious freedoms of^ students. First among these rights is the 
choice to attend a private or parochial school. 

In 1925, the United States Supreme Court established t^^ 
right of parents tq^hbdse the kind of schTOl they wis^ 
children to attend. In Herce v. Society of Sisters , an Oregon 
Stat lit iB which reqmred public school attendance for ail children 
six to eighteen years was found unconstitutioriai. The Supreme 
Court stressed that It is the parents' right to direct the edu- 
cation and growth of their children. The bpihioh waimed that 
requiring public schbbL attendance could destroy diversity of 
thought and limit individual freedoms. 

The Court in Pierce upheld a state's power to regulate all 
schools within, its boundaries ^ pubiic or private. Laws may 
require that all children of appropriate age iittehd some schbbK 
States may set reasonable standards for teacher cbmpetehcy and 
minimum curriculum requiremehts. Building regulations which 
ensure the hetilth arid safety of students are also CK>hstitutibhalv 
No school is exempt from "reasbhable" state regulation. What 
constitutes ''riasbnable" regulation is sometimes litigated ^ as the 
discussion which follows demonstrates. 

Compulsory attendance laws can seldom be avoided in the 
fece of claims that they violate the tenets of a student's religion. 
The Unite^^^tatei Supreme Cdlirt made an exceptiofl in Wiscgnsin 
V . Yoder . Wiscdnsih Amish children were allowed to leave 
school at the end of the eighth grade , although the Wisconsin 
compiilsory attendance law required school attendance until age 
16. As previously discussed, the Amish successfully argued 
that school attendance burdened the free exercise of their 
religion . 

The Yoder decision is very narrowly applied and courts 

elsewhere nave been reluctant to expand its holdings^ Other 
groups wishing to avoid school attendance will have to prove 
their objections are based oji well-established religious belief^ 
For example, a 1^978 Wisconsin decision denied a woman the right 

to^ with&^w her eight cWidren from school on religious 

grounds. She ciaimed_the teachings of the Basic Bible Church 
cbhflieted with educational goals. However, other members of 
the church were not opposed to education , and many sent their 
children to public schools. The cburt found her bbjeetibhs were 
hbt "rooted in a legitimate and sihcerely-held religibus belief." 
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Since her beliefs were personal and philbsbphical rather than 
religious, they were not protected by the free exercise claus^ of 
the first amendment. The court noted that giving first 
amendment protection to ideologic^ differences, would allow 
individual parents to withdraw children from school whenever 
they objected to all or part of the subject matter taught. The 
Wisconsin compulsory school system would be effectively 
destroyed. 

In other states, litigaHon frequem ^gcaiise private 

schools are required to employ certified teachers. This is not 
a requirement in Wisconsin and has egcouragtd the growth of 
private schools. Wisconsin Statute S 115.28(b) states that 
private schools are not obligated to employ only licensed or 
certified teachers. Teachers may use their private school 
teaching esgperience^ to f^ certification requirements ^ if the 
state superintendent finds the sehbbl offered an adequate 
educational program. 

Certain school activities and courses are offensive to 
particular religious beliefs or contrary to the religious practice 

of some sects. The new wave of fundamentalism has created a 

challenge to almost every aspect of the school's curriculum. Sex 
education, coed physical educatibh, dance ^ ahd_ ROTC liaye all 
been attacked on^ relipb^ grbuhds. Wisconsin Statute 5 118.01 
describes the curriculum reqmremeht for all Mscdnsin elementary 
schools. The stfitute cbhtaihs exemptions for certain courses. 
There is no guarantee, hbwever, that further exemptions for 
reli^bus reasons wbuld hbl be granted by a federal court. 
Courts have applied the Ybder three-step Jest to determine 
whether cbmptdsbry class participation abridged a student's 
cbnstitutiohai right tb religious freedom. 

Wisconsin Statute I 118.01(3) reqtjdres Wiscons 
provide physical instruction and training in physical education 
for all their pupils. The sectiph does not contain juiy^ exemption 
procedures. Hbwever ^ an Illinois district court granted an 
exemptibh from physical educatidn classes be||use the gym attire 
offended the student's religious practices. Tq comply with 
Title IX, Illinois regulations required participation in cqedu- 
catibhal physical educatidn classes and did not ^xcui ^^ stude^^^ 
for religious reasons. In examining this requirement, the Illinois 
cburt applied the Yoder test. First, the student's objec 
were judged to be rooted in a legitimate reUgious belief. The 

student bringing the suit was a niemb«* of the Pentecbsial 

religion, in which modest dress is an Jntegral part of the church 
ddct rine . Second , the student 's religious freedom was burdened 
because he was forced into close contact with^ members bf the 

dppdsite sex wearing "immodest" clothing. This viblated a basic 

tenet of the Pentecostal religion, which forbids putting bhese^ 
a position where there is temptation to lust after anbther persbh. 
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Finaliy, the court found that the studertt's reUgidus rights but- 
weighed th_e_ state's interest in prbvlding physical education. 
The court stressed^ the state must use the least restrictive 
means to achieve its objectives. It considered alternatives tb the 
regulation which would not have burdened the student's religious 

practice but would have servedv the state's interests. 

Sex~segregated classes t jndi or exemption frbm 

class would ail have been appropriate. \ 

A federal appeals court jgranted an v exemption from ^TC 
training to a jtudent who was a "conscie(ntidUs objector." A 
state regulation required one year of physical (Education of ROTC 
trfidriihg in crder to earn a diploma. The student's school did 
not offer the physical education option, although the facilities 
were available. In applying^ the jfader test, the school conceded 
that the student's objections were based on sincere religious 
beliefs. The court then found the regulation burdened the stu- 
dent's religious freedom. He was forced to engage in military 
training, contrary to his religious^ beliefs^ or to .give up his 
public education. Finally, the state's interest could have been 
served in a regular physical e^ducation class Without disturbing 
the student's first amendment rights. / 

Wiscbhsih Statute f 118.01 (2) allows i ixe from 
physiology and hygiene classes if parents fije^>ritten objection 
with the teacHef. Sex education classes have^een attacked on 
first amendment grounds even when exemptiona jire^^ permjtted^ 
Parents argue their children are coerced into participation 
against their religious beliefs through informal pressure. 

New Jersey parents cha^ a regtilatibn of the State 

Board of Education that each locfid district have a family li|e 
education program iii public elementary and secondary schools i 
The rule requires each New Jersey, public school student to 
receive instruction in all aspects of the family life prbgram, 
including sex education » unless a parent or guardian finds a 
par^ of the program objectionable. The student is then excused 
from that portion. Parents filing the suit claimed the program 
violated their first amendment rights because students would he 
exposed to attitudes, goals, and values contrary to their own 
and to those of their parents and would "thereby be inhibited in 
their practice of religion." 

The New Jersey Su^ Court cdncluded that there could 
be hb violation of the free exercise clause where participation 
was voluhtary , e^^ if it was sometimes difficult for a student to 
leave the classr^m while the objectidnable material, was being 
taught^ To eliminate all sjjhool curriculum that might offend 
some group, the court reasoned, would make that group's beliefs 
state policy, thereby violating the establishment clause. 
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The court also addressed the appellant's claim that the pro- 
gram established secularism as a religion ^ thereby^ _v^^ 
establishmeht clause. Finding no merit in this argument, the 
court concluded lhat the program was indeed secular and^ was 
neutral in its effect on religion » neither advancing nor prohib- 
itih g the discu s sibh of r etigibn in the classroom . This , the 
court reasoned i was what lietQdn had envisioned shouW^ 
treatment of subjects that had a moral or jipiritual <wnp 
Thus the program was upheld by the unanimous court, which 
also rejected assorted procedural claims about the rjdes* adoption 
that were raised by the appellants. In rejectihg the 
seeularism-as-religipn arguments, the New Jersey court followed 
in the steps of other state courts which have considered and 
rejected similar arguments in recent years. 

A similar program an San ^Mateo Coimty was attacked as 

establishing^ a state religion PfiO'ents argued the se^^^ 

education class advanced religion because it "established hej¥ or 
different religious and spiritual practices and beliefs." They 
contended matters of morality, family life, and reproduction were 
essentially religious and should be taught at home or in the 
church, but not at school. As in the New. Jersey case just 
discussed, the court ruled the program was hot religious in 
nature and involved general educational themes and public 
health. The parents* complcdnt was dismissed. 

Courts have granted exemptiohs to students who did not 
wish to participate in Ji^ee classes, watch movies, or play cards 
for religious reasons. The determihihg factor in such cases is 
whether objections are based bh sincere reUgidus beliefs. The 
state*s interest in these activities is deemed minimal, so that any 
showing of burden bh religious freedom generally will warrant an^ 
exemption . 

TmmtiTti^fttioh . Wiscbhsih Statute § l40,05(c) fidlows 
individuals to waive the iminuhizatidn requirement if the parents 
object for reasbhs of health, religion , or personal conviction. 
Parental bbjectibhs mlist be submitted to the school in writing:, 
and schbbls must inform parents in writing of their right tb 
bbject. 

V. Summary . 

First amendment freedom of religion issues cbhtaih two 
sbmetimes conflicting elements. first is the bbligatlbh of 
government, in our case school systems, tb respect the ri^ht df 
individuals td be free from the impbsition bf uhwiaht^d religidus 
ddctrines. Second is the obligation bf gbvernmeht tt permit the 
free exercise of sincerely held religious belieJS^ The tension 
between these two perspectives was present at the time Cdngress 
debated the first amendment. Gbngressmah James Madisdn, for 
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example, oh June 8, 1:789, urged that the arnendment be worded , 
"The c3vil rights of none shall be abridged on account of 
religious belief or worship. .^^^ A week later Madison argued 
the wbrdihg shouid be, "Congress shoxUd not establish a religion 
and ehfbrce the lega^ observation of it by law, nor compel men 
lb worship God in any manner contrary to their 
The final first amendment contained protecticm both for religious 

expreosibh and again s t government partidpation in the 

advahcemeht of reUgion • Courts have struggled continuously to 
protect bbth rights. 

As agents bf gbverhmeht, school systems cdso^J^^ 
pressure from the cbmpetihg clauses in the first jimendment. 
School^ policies must walk the fine line between djowing studente 
to exercise their rights while not forcing other students into 
unwanted contact with religious doctrihes. As with other issues 
arising from amehdujehts to the United States ebnstitutibn or the 
State bf Wiscbhsih Cbhatitutibh , policies involving the exercise of 
religion shbmd be careftmy cbhSdere While the prbMbitibh on 
school prayer is clear ^ bbrderline questions such as school clubs 
with religibus activities are less certain. As this chapter has 
detailed » not every claim for special ireatmeht based on religibus 
preference must be hbhbred. Sbme^ hbwever, must be 
recognized. 

In a sense, the first amehdmeht language was a. pblitlcal 
compromise and, as with all colnpromlses ihvblvihg j^bmplex prin- 
ciples , unresolved issues will cbhtihue to be discussed and 
disputed. This may be healthy for the republic * if hot for the 
school systems directly involved in freedom of religion litigation. 



NOTES 

^The Hrst Amendment of the United States Constitution 

reads in^ part, "Congress shall pass no law respecting an 
establishment of reUglpn, or prohibiting - the free exercise 
thereof. . . ." Article 1, Section 18, of the Wisconsin 
Constitution states, "Th^^ of every man to worship almighty 

God according to the dictjrtes^ his own^ conscience sh^^ never 
be infringed; nor shall any jn^an be compelled attend^ erect, 
or stappbrt any place of worship^ or to maintain any minis^ 
against his consent; nor shall any control of^ or interference 
with, the rights bf conscience be permitted,^r any prefer^ 
be given by law to any reii^ous establishment or modes of 
wbrship; jcibr shall any mbney be drawn frojn the treasury for 
the benefit bf religibtas societies, or religious or theological 
seminaries." 

^Hblt V. Thompson , 225 N.W.2d: 678 (1975), at 687. 
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1. Do school teachers and adminlstratdrs act as 
government agents when they search students? 



2 . Can contraband seized in school searches be 
used in court proceedings? 

3. When can school personnel search students 
without a warrant? When should a warrant be 
obtained? 

4. Can students be suspended or expelled using 
evidence from a search? 

5. Wjien can student lockers be searched? When 
can student cars be searched? 



6; Can^ smff dogs be used in blanket searches of 
students? 

7 1 Can school personnel conduct strip searches of 
students? 



I. The Reasoi 



School persbhhel are sometimes involved in situations, gen- 
erally involving suspected drug use, which restdt in a desire to 
search studehis or their possessions, ihcludihg lockers and auto- 
mobiles. These searches often result in liiigatibh because school 
officials jsometimes act without fully ebhsiderihgi the legal impli- 
cations bf_8earches and because the law in this area is hbt fully 
settled. Firsts a sketch bf cbhstitutibhal issues is heeeBsary. 
Searches present a variety bf _issues related tb the Fburth 
Amendment of the United States Cbhstitutibh. Jburth amendment 
issues are hot raised in all school searches ^ hbwever^ and are 
most irnpdrt ant when the sea^ results in criminal prbsecutibh or 
expulsion. The fourth amendment prohibits uhreasbhable 
searches : 

The right of people to be secure in their persons^ 
houses , papers » and effects ^ against uhreasbhable 
searches and seizures^ shall hbt be violated, and no 
warrant shall issue, but upon probable cause sup- 
ported by oath or affirmation and particularly 
describing the place to be searched and the persons 
or things seized. 

The amendment regulates searches by gdverhmeht agents.^ 
is plear that school administrators and teachers are covered 
by the amendment, because their duties flow from schooU boards 
whose powers, in turn, are derived from state statutes. Thus 
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school persbhhel are gbverhrrieht agents. The right to be secure 
from upreasbhable searches applies to juveniles as well as 
adults, and is applicable in state court proceedings as well as 
those initiated in the federal court system. 

Evidence taken in ah illegal search cannot be used in a 
subsequent criminal proceeding. This is known as the 
"exclusionary rule*" and it provides a strong incentive to law 
enforcement persbhhel to cdhduct proper searches . Except in 
certain limited cases, a search is "ui^easdnable" if it is not 
authbrized by a valid search warrant. One exception to the 
warrant requirement ihvblyes "reasonable suspicion" that an 
individual is carrying a firearm. Under such situations, the 
SupremCg Court has held that the individual can be stopped jmd 
frisked . Different standards apply to school searches , 
however, so long as the searches do not lead to criminai 
proceedings. 



Court s have generally held that " reasonable ^uspjcion^ " 
rather than the more rigorous "probable cause" standard con- 
tained in the amendment, cmi be ^m^ 

searches related to school discipline. A Wisconsin appea^ court 

illustrated this point in the case, In^tfa e Interest of L ,L^ 
had prevtouslx been razor blades and a knife in 

school; therefore the teacher who thought he saw a weapbh in 
the student's pocket had sufficient i*easbh to cbhduet the search* 
The fact that the search subsequently uhebvered rhanjuaha did 
not a^ect the reasonableness of the search, according tb the 
court. In this case, the court allbwed the search evidence tb 
be used in juvenile prbeeedihgs undertaken against the student. 
As a generfi^ rtile, once the results of a schcx>l search are used 
in criminal prbeeedihgs ag£dhst a studehl* higher standards of 
probable cause apply tb the search, and. evidence may be ex- 
cluded if it was imprbperly bbtfiiihed. Higher standards might 
also apply ^ere the evidence tb be used in school expulsion 
proceedings. 

A 1977 New Ybrk federal cburt decision is frequently cited 
by bther -(flirts in cases ihyblyihg tlie reasohableness of school 
searches. The foUbwihg factors wer^ used by the New York 
cburt in determihihg the reasbhableness "bf a search: the stu- 
dent's age; the student's history and recb^il in school; the ser7 
ibushess and prevalence of the problem to which the search is 
directed ; the exigehcy requiiring an Immediate warrantless 
search; the reliability of the information leading to the search; 
and the school officials' prior experience v/ith the student. 
Calling the police and obtaining a warrant are clearly the be^t 

method of dealing with problems for which a search may be 

required and the law has been brqkeji. Consideri^ 

for reasonableness when the situation may require an immediate 

search is one way of avoiding unnecessary litigation. 
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In general, the standards for ia search vary depending on 
what_ is being searched. The fourth amendment applies prin- 
cipally to people^ though there may be ah j^^expectatibh" that 
other property is free from random searches. School lockers, 
which are the property of the schbbl temporarily under the con- 
trol of a student i can more readily be searched tham posse 
carried by students, such as pbcketbGK>Rs. Ah individual's body 
enjoys the greatest protection of alU and warrantless strip 
searches or the use of sniff dogs to detect cbhtrabahd oh stu- 
dents raise significant fourth amendment issues arid ah almost 
certainty of legal action. 

This chapter more fiQly discusses the principles ihtix)duced 
thus far , looking at the exclusionary rule and the standard of 
"reasonable" as distinct from "probable" cause in school 
searches. This will be done by looking at the most cpmmbn 
forms of searches — student lockers, cars, possessions, and stu- 
dents themselves. 

II. Lockers, Desks, and Automobiles. 



Lockers and Desks . Lockers and desks are controlled by 
the school , and courts have almost universally held that students 
have little ex|)ectat ion of privacy when school^ officials have 
reason to search them. While utterly random searches of lockers 
might be chedlenged , a wave of drug use at a school or the po- 
tential that weaj>ons are stored in lockerji probably would justify 
the sejirch of lockers^. JHiis is particularly^ likely if schools have 
written policies regarding^ lock^ use w^hich notify students that 
lockers are school _property and may be searched. Cases from 
outside Wisconsin wiii illustrate these points. 

The Tenth eircuit CourJ of Appee^^ that the use 

of sraff ^gs to detect contraband in lockers was hot •unconsti- 
tutional. A random search of lockers detected marijuana in a 
locker which subsequently was searched. The discovery was 
used in school discaplihary proceedings, and the student was 
transferred to another ichbol. No criminal charges were sought, 
and the appeals court found the search was reasonable. 

In a California case, sehbok of fieifiils acted on a tip and dis- 
covered marijuana in a locker. Use of stach information made 
the aearch reasonable, the state appeals court decided. In a 
New York case^ a locker aearch by iblice was upheld ^ though it 
was conducted with a defective warrahti on the grounds that 
school oMcials could open lockers without the cbhseht of 
students. 

Student Automobiles . The Supreme Court has held that the 
expectation of privacy in a vehijJB is less than that which would 
attach to bhe*s home or person. Warrantless searches of cars^ 
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on probable cause, have also been justified by the Court j^calise 
vehicles are easily moved before warrants are obtained. ^ Car 
searches are becbrhihg more important in school cases with rhi: 
advent of sniff dogs. Prior to their.use* school officials h< 
little way of searching automobiles. Concern about "feasdnab: 
suspieibh," however, remaiihs a factor in all car search cases. 
Finding materials in "open view however, does not constitute a 
search, as a recent Florida case ihvbl^rig the removal of drug 
paraphernalia from a ear demonstrates. 

In a Texas case, Jones v. Latexb IndepQhjient School Dis - 
trict , a district court found the use ci sniff dogs to searcjH 
cars to be in viblatibh of the fourth amendment. The search was 
random and resulted in disciplinary action against three students 
when cbhtraband drug paraphernalia were discovered . Under 
the penalty given the _ students ^ one found it impossible to 
graduate on schedule. In looking at the search, the court de- 
cided that i since the students had ild access to their cars 
during the day:^ the school had a minimal in in the contents 

of the cars. The court ordered the penalties rescinded. 

— _ _ 19 

Ih ahbther Texas case, Hdftdil^ ^* ^^P^Ht 

Uhited States Supreme Court let stand a Fifth Circuit Court of 
Appeals decisidh uphdlding the use of dogs to sniff cars a^^ 
lockers^ but hot students. Using United States v, Goldstein, 
the appeals court ruled that the sniffing of unattended cars and 
lockers in public areas did ndt constitute a search^. The sniffing 
of students* dri the dther hand, was seen differently^, as wijl be 
discussed beldw. The Horton v. Goose Creek ruling appears to 
have settled the car search question in ^ayqr of permitting such 
searches, though totally random lurches in Wisconsin jv ere re- 
jected iri 111 the Interest of L.L, Issuance of a warrant, of 
cdurse, remains the most prudent course in these cases. 

III. Searches of Students . 

As the case In the Interest of l^^I^ demonstrated, searches 
of students based on reasonable suspicion are^ permitted if the 
tests for reasonableness discussed above are met. Courts have 
found, for example^ Jhat students can be asked to empty the 
pockets when a^principal has received a tip that the student is 
selling drujfs. In a State of Washington case with similar 
facts, a search which led to a six-month jail sentence was found 
reasonable when the call to the principal explained Jhat the stu- 
dent was selling "si)eed^" A search was also found reasonable 
when a pjincipal^ patted ji student's pocket and found ^^guh, 
again acting cn information received from another student. 

In Ken^tucky, a girl* was suspended for failing to allow 
school officials to search her purse for "party poppers," a harm- 
less version of the firecracker. Small, legal poppers had caused 
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disruptions in the school ^ aiid the student had been implicated 
as their sdufce. The district court ruled, that the penalty was 
reasonable and that schools did |U)t have to seek ^ warrant for 
eyery minor disciplinary Although ilbt accepting the 

doctrine of in loco parentis as justification for every search ^ the 
court found that the iuspension did not violate the fourth 
amendment. 

_ In A Maryland case, an appeals court ruled that a search of 
student was unreasonable when the ptudent was merely seen 
"hanging around" in an area in which a theft had occurred . 
Wheji evidence^ wrongdoing was uncovered, criminal 

proceedings resulted in this case. Therefore, the exclusionary 
rule was used and, under that standard, the student*s 
conviction ^s overturned. A Louisiana court reached the same 
conclusion. The student there was con of marijuana pos- 

session _after his gym teacher opened his wallet and discovered 
the marijuana during a physical education class. The state 
supreme cpurt found the search unreasonable, given the absence 
of any cause to search. 

Sniff 5og s . As already nqte^> the Fifth Circuit Court of 
Appeals ^gpheld the use of sniff dogs to detect drugs in cars and 
lockers . The appeds court said , however , that the search of 
a student by dogs was an jentirely cUffej-ent ques^ 
eludings "The students* persons centainly are not the subject of 
lowered expectations of privacy." The court held that the 
degree of p»ersbhal ihtrusivehess involved in the canine sniffing 
of a student brought such searches under the protection of the 
fourth amendment. Without individual suspieibhi the goal of re- 
ducing drug and alciDhbl abuse in school was hot found to be 
adequate cause for the search. The case was remanded to the 
district court to determine whether or hot the dogs were reaaon- 
ably reliable in their idehtiflcatibhs of possible drug sources. 

The findings in Horton and Jones j both of which pfbhibit 
the use of dogs In blahket searches ^ _ run ^bbuhter to a decisibh 
in the Seventh Circuit i Dbe v . Rehf rb w . Ih^ Doe, a juhibr 
high school student was strip searched by a pblice officer af tei* 
a sniff dog indicated cpntrabahd by alerting in her presence. It 
was later determined that the student had been plasrihg with her 
dog at home prior to the incident. The db^ was in heat and 
this may have caused the siiiff dbg tb alert. The student 
claimed a denial of constitutighal _ri^ts and sbught _ declaratory 
relief and damages under 42 U.S.C. 5 5 1983 and 1985(35. 

While finding the strip search invalid, the district court 
approved the blanket sniffing of students, concluding that it was 
not a search and that school officials had acted in accordance 
with the in loco parentis doctrine and had reasbnable cause tb 
believe that contraband would be found. The court also said 
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that school officials enjoyed a qualified gpbd faith irhmuhity from 
the damage claims. The Seventh Gireuit Court of Appeals 
affirmed all but the immunity holdihg:. As with _ Hortori ^ the 
United Stages Supreme Court refused to hear Doe arid the 
Seventh Circuit decision stands. 

The_ Wisconsin decision In the Interest of ^ L^L. suggests 
that there should be some reasonable suspicion before searches 
are undertaken. The picture in the federal courts is cloudy, 
however, until the Supreme Court chooses to hear the issue. As 
the cases discussed in this chapter indicate ^ however* sniff dog 
searches cbhtaih the promise of almost certain litigation. 

Strip Searches . A New York district court case, Bellnier 
V, Lund T has already been cited because it de velogedg gmuch 
quoted standards for conducting searches of students. In 
Bellnier , litigation arose when ail entire fifth-grade class was 
strip searched in ah effort tQ discover which student stole $3. 
This search was found invalid because there was no reasonable 
suspicion that any one student had itdlen the money, which was 
never found . Damages were not allowed , however , because it 
had hot beeil shown that school personnel had not acted in good 
faith and because the law on student searches^ was^ "unsettted." 
A similar holding in subsequent cases regarding^ damages era 
therefore, be guaranteed. School boards can be he^ for 
damages in. cases in which a student's constitutional rights are 
abridged. 

A New York case expUdtly jrejected the ^*godd faith" 
defense against damag^es Jn ji strip search of a stu^^ht who was 
found alone in a classroom during a fire driB. Teachers 
thought the student's presence in the rbbm so unusual that they 
searched her book bag loojdng^ for stolen items. None was 
found, so the student was searched. Again nothing was found. 
Claims made later that they were Iddkihg for drug paraphernalia 
were rejected by the district courts and further hearings were 
ordered in the case oh the question of damages . While state 
statutes generally protect teachers and admihistratbrs from per- 
sonal liability in such eases, extreme disr^ird of cdilstitutidnal 
rights might result in a denial of immunity. 

IV- Summary ; 

Reasonable suspicion standards are present for most 
searches conducted within the school eilvirdnment. These stan* 
dards give way to the more rigorous probable cause standard if 
a search of a student's person is ihvdlved. School personnel 
should also consider the use to which the products of a se^arch 
will be put. In cases where the search results in criminal 
prosecution i as distinct from school disciplinary proceedings, 
more rigorous search standards may be applied. School 
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expulsion is a penalty of such severity that higher standards 
may also be used. 



Any school system wishing to avoid litigatibn should pro- 
hibit the use of sniff dogs anU strip searches. Aside from the 
negatiye image conveyed to the public about the system using 
such techniques, it is almost inevitable that, innocent students 
are involved when mass searches are cdndubted. Courts have 
not been reluctant to hold such procedures invalid* and systems 
have fbund it necessary to p settlements in order to avoid the 
risk of successful damage claims. 

While there are occas^ns when is it necessary for a school 
to proceed with a search before police can be summoned, 
particuJariy when weapons or drugs are involved , calling the 
poSce Jn^ such cases remidns the best j5olicjr. Schools would be 
wei! advised to esta^ rejationship with police departments 

before such cri^^^ are ma^. In other words, superintendents or 
principals should develop ties^ with juvenile officers or other 
appropriate officios to determine in advance when police mil be 
caiied and how such visits will be conducted. In summary, 
searches are not conducted frequently and adjramje planning can 
help avoid sudden action by teachers or administrators which 
later wiH be regretted. 
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CHAPTER 5 
STUDENT DISCIPLINE 
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1. To vyhat extent do students have cdnstitutldnal 
rights which cannot be denied by school rules? 

2. What do the Wisconsin Statutes say about 
school expulsion and suspension? 

3. What kind of hearinjg is required before a 
student is expelled from school? Suspended? 

4. Are hearings required before a student is 
removed from participation in extracurricular 
activities? 

5. Can _studenjs receive damages from school 
personnel when they are denied a hearing? 

6. What ieg^ Sidelines appiy to corporal punish- 
ment in Wisconsin? 

7; ean schools enforce ruies ^regulating student 
conduct but of school? 

8, To what extent are detehtibh and ih-sehboi 
saspehsibhs subject to legal challehge? 



T. School Rules and Due Process. 



School boards and individual school iidmihistratbrs have 
broad powers tb establish and enforce Bchb^l disciplinary rules. 
The power tb set reasonable, school f tiles flows both from state 
statutory prdvlsibhs which allow school boards _ tb establish and 
enforce school rules and from many individual court decdsibhs 
which have ratified the adtibns of teachers and admihistratbrs 
who are carrying but their official duties. In Wisconsin* Section 
§ 120.13(1) bf the. Statutes authbrizes school bbard^ tb 
promulgate schbbl rules and Jdlbws them tb delegate this duty tb 
administratbrs bf teachers, if they wish. 

While courts in the United_ States have disappfbved bf sbme 
discijjlinary actibns, notably when cbnstitutibnally protected 
rights wei^e at stake, courts also have consistently sided with 
school^ personnel seeking to maintain order and an educational 
atmosphere in schools^ This philosophy of judicial restraint 
regarding in^trusions i^^^ school administration is expressed in 
United States Supreme Court education decisions. A good 
example is found in E pperso n v. ArJcansas : ' 

Judicial interposition in the operation of the public 

school^ systems of the Nation raises problems 

requiring care and restraint. . . . by and large, 
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public education in our Nation is ci>riimitled to the 
control of state and local authorities ^ Counts . do 
not and cannot intervene in the resblutibh of con- 
flicts which arise in the daily bperatlbh of school 
systems and which do not directly and sharply 
implicate basic cbhstitutibhal values. 

; _ _ _ _ _ _ _ _ 

Students have basic cbhstitutiorial. rights which cannot be 
taken away by school rules, Fbr examjple^^ they canridt J)e disci- 
plined foT exercising their first amendment right to practice an 
brgiahized religion or to express limited free speech in school* as 
discussed elsewhere in this book. Nor can they be removed 
from school ^ through either suspensipn of expiilsion , without 
some form of hearing* since students have a state constitutional 
right to ail education. 

This chapter focuses bri how school systems and public' 
school personnel can discipline children. It concentrates on how 
rules can be enforced and on the procedures which must be 
fblldwed -when students are separated from school. Finally , it 
suggests that it is in the interest of ^eryone in the school to 
have reasonable student conduct rules which are fairly and uni- 
fdfmly enforced. 

Due Process In School 4:ii sriplin e. The Fourteenth 

Amendment of the Uruted States Gonstit^^^ protects i^diyiduals 
from arbitrary or capricious actjons by government. 
Fundamental fairness is insured py two types of due process, 
substantive and ^rocedurrf. Substantive due process requires 
that the rulej^ themsejves be^ fair and have a rational relationship 
to some desirable ^public purpose. Rules against Iphg hair worn 
by students have been struck down by some cburts as violating 
substantive due process. Procedural due prbcess requires 
fairness in the way a goverhmeht decisibh was made. Thus ah 
in^ vidua! has a procedural due process right jtb present his or 
her pbsitibu in a matter in which he br she has a sigiiificiLnt 
interest. Generally speakings the /more _that is at stake, the 
more formal the prbcedures must be. Thus school expulsions 
require more formal prbcedures than siispehsi'. ris. 

In the last ten years courts have also held that^liberty and 
property rights are present in some school discipline cases. 
Students have a property interest in pbtaining an education^ 
Educatdrs argue that cdmpletidn of school is desired and 
valuable lite credential. Completing school mayj, for example, 
increase the earning pdtential df the degree recipient . Thus 
cburts h^ve recognized that cdmpleting high school has an 
ecdnomic value dr, in other words, is a property nght. Stu- 
dents alsd have a liberty interest in keeping their reputations^ 
especially their written school records, free from unfair or 
unwarranted accusations. 
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Courta have applied due process requlrerriehts to 
suspensions and expulsions from school in order to protect the 
property and liberty rights of students. Due process 
requirements vary, however > with the severity of the 
punishment. In the case of expulsion from school, when the 
_^re the greatest , a more complete due process is 
required. In the case of suspension , where the property and 
liberty interests are less, so too are the required pTOcedures. 
f'i^'pos^t nilnor school^ actions ild due process, either 

formed or less complete, is required. These distinctions will be 
clarified in the sections which follow. 



Expulsion is the mosj serious disciplinary action which can 
be taken agcdnst a student. Since the Wisconsin Statutes limit 
~ suspensions to ^ marimum j>f seven days, any removal of a 
student for more than seven days is an expulsion . Both the 
student's liberty anct the property interests are implicated in 
such cases . Section S 120.13(1) of the Wiscmsin S t at utes allows 
school boards to ^xpel students in certaia situations. Only 
sehobl boards can make the decision to expel a student. 

A sohoql board may expel ^ student, under Section 5 120.13 
(1), only for one of the following reasons: 

1; if the board finds the student guilty of re- 
peated refusal or hegflect to obey school rules; 

2. if the student engaged in conduct while at 
schbbU under the supervision of schbol 
authorities, or out of school which endangered 
the health, safety, or Fr^p<=*rty of those in 
school; or 

3 . the ^.tudeht made or caused a false bomb 
threat to be phoned to the school. 

The "repeated refusal to obey school rules" clause prohibits 
expulsion for a single acti unless the^ healthy safety, or 
property of others was also endangered. The sch<X)l board, must 
also determine that the school's interest requires expulsibri . 
Charges against students who are to face expulsion proceedings 
should refer to one or more of the statutory grounds for 
expulsion. School boards do not have the" power to add 
additional grounds for expulsion. 

Before a student is expelled, the statute requires that the 
student and the student's parents receive a notice of the expul- 
siqn hearing at least five days in advance. The nptice must 
detail the specific charges against the student and must include 
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a copy of the state law related to expulsions. The charges must 
be fully detailed; general stiatements, such as "the student fre- 
quently violated rules," are inadequate. 

A student may be represented by an attorney at the expuF 
sibn hearing. Although the statute requires that written minutes 
of the meeting be kept and made available to the student or 
counsel on request, the use of a^ tape reebrder or le^al . 
stenographer is advisable- Should the student be expelled ^ 
written notice of the fact _ must be mfidled to both student and 
parents. An expulsion order can^ be appealed^ under the terms 
of the statute, to the State Superintendent of Public Instj^uctioilj^ 
who may affirm or overturn Jhe expulsion. The State 
Superintendent may rehear all or part of the ease. Tl^s latter 
power was upheld in a 1978 Wisconsin circuit eburt ease. 

Courts have consistently Ranted tb students facing expul- 
sion the right to^all witnesses. in ah Arkansas case a student 
was expelled from schoo^ for kissing a fellbw student and fb| 
exclaiming, "What a drag^" when told by a teacher to stop. 
The school board in the case refused tb let the student question 
the teacher about the incident at the expulsibh hearings and the 
federal court subsequently overturned the expulsion. 

A California appeMs c^^^ made a similar finding in a sep- 
arate case, rejecting a school system^s argument that witnesses 
might subsequently be threatened if stud^ts fiUhg charges 
agcdnst the accused were forced tb testify. After a lehgthy 
discussion of other cases relpted tb the issue ^ the California 
court concluded: 

Denial of the bppbrtuhity tb confront and cross- 
examine adverse witnesses in ah expulsion pro- 
ceeding exposes the student tb risk of erronedus 
deprivation bf his educational interest where, as 
here, the deeisibh^ turns oh factual issues the 
cbrreet re^lutibn bf which depends on credibility of 
witnesses. 

While the due process afforded to students facing expulsion 
in sbme respects mirrors the protection afforded defendants in 
criminal p^rbceedihgSi courts do hot always reverse school Jjoards 
when they make minor procedural errors while conducting _t he 
expulsion hearing. Df course, what is "minor" is sometimes 
itself the subject of litigation, This was seen in a case 
involving the expulsioh of a Racine, Wisconsin, student who 
appealed the school board's expulsion decision to the State 
Superihtehdeht of Public Instruction. The board had accepted 
"hearsay" evidence in conducting its hearing. In other words, 
sbme_ facts pertinent to the case were offered by individuals 
testifying about what others had said about the incident. The 
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state Superinte^ reversed the board's decision to expel the 
student, jpid the board appealed to the state courts. In 1982 
the Wiscj)nsin Court of Appeals ruled that the expulsibh was 
valid and that a school board could not be expected to knjpvi all 
the "niceties" of hearsay evidence arid legal procedure. To 
avoid Htigation of this sort, however, it is clear that school 
boards should have competent legal counsel on hand during the 
expulsion process, even if a board's decision might be uphelci in 
the face of. subsequent legal challenges. 

Procedural issues were also raised by a Mississippi high 

school student whj) cam a switchblade knife to schobi, was 
expelled ^f^^^ the remainder of the schdol year, and sought ah 
ihjuhction to p^r event the penalty. The injunction reljuesl was 
denied by a district court, and the student's parents appealed to 
the Fifth eircuit eourt of Appeals. The student had admitted 
takihg the knife to school and had received a hearing before the 
school board. 0^n^ appeal, the plaintiffs contende that th*j 
school board^s hearing was flawed because there w9j 5md^qt.>;:e 
nbtiee and ho opportunity to con^^^ fnstTv^d, taped 

testimony froin some witnesses was played for the sch > )i ijoard. 
In ebhsidering this flaw, however, the court focused on the fact 
that the plShtiff had never denied t^he charge. Quth the 

plaintiff and his mother hiad participated in the expulsion 
hearing, and the edurt held that the flawed procedures were not 
fuhdamentally unfair or legally prejudicial. The student 
responded to this adverse decision by filing a request for a 
rehearing by the Fifth eircuit en banc . While recommending 
that the school board change its practjce regarding the use of 
taped testimony, the appeals court refused to^rant the request, 
noting that the evidence [against the student ^as "so over- 
whelming" that a school board rehearing would not change the 
result. ^ 

A Pehhsylvariia student who was suspended and then 
expelled for assaulting another student while under the Influence 
of alcbhb|g brought suit ehallenglhg the validity of the 
expulsibh. The student baaed his ease oh the grounds that he 
had b^eh suspended for 13 days before the expulsion hearing 
was held, in viblatibh of th^ Pennsylvania Code requiring a 
maximum of 10 days before a hearing. The appeals court 
concluded that the period of tipe was excessive, but that the 
error was ribt of sufficient magnitude to require reversing an 
otherwise propef expulsibh. 

\ 

Administrator Rble in the Hearing . School superintendents 
and other jtidffiinis^ ex^ercise caution in seeking to 

influence school boards hearing ^xpulsioh cases. Courts in 
other parts of the country have ruled that the rble of admin- 
istrators in assisting school boards \ih reaching a decision must 
be limited to presenting the chaJ^-ges and arguing for the 
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expulsion; in a Galifdrhia case ^ the expulsidn of several 
, students was overturned when- ithe_ supenntendent sat with the 
board during its deliberations. The ^deral court saw this as 
an undue intrusion in the process, just as having the prosecutor 
in the jury room might influence the dutcpffie of a jury 
deliberatioh In a sirfiilar case^ a court found no conflict in 
having a school board attorney prdsecute a case againsj a 
student and subsequently advise the board on how to handle 
it; 

As already discussed ^ students in Wisconsin can be expejled 
only for repeated vlolatiohs of school rules, fnr activities which 
endanger the health, safety or property of others, or for false 
bomb threats. Unless the violation could be matched with one of 
these requirements i the expiilsibn of a student cannot occur. 
School boards cannot create their own grounds for expulsion. 
For example* courts elsewhere have accjjted the expxdsion of 
students for violating ho-smbking rules. More thm a single 
violation of such a rule wbuld be needed before expulsion for 
these grounds could bccur in Wisconsin. 

Automatic expulsibri for possession of marijuana in sehckil 
has been adopted by several Wisconsin school boards. ^\|eh a 
rule was praised and upheld in a recenj federal court ease but 
was found to be cbiltrary to Wisconsin Statutes in a Wisconsin 
circuit court decision. Also, ^he State Superintendent has 
ordered students e>^lled for a single possession charge to be 
reinstated in school. 

III. Suspension from School . 

- _ 17 

The United States Supreme Court, in Gbss v. Lope j , held 
that students must be afforded some due process belore their 
suspension from school , even for short periods bf time. The 
Court reasoned that even a short suspehsibh tcok away the stu- 
dent's property right to attend school arid the liberty right to 
maintain one's good name. Therefore the Court sought to reduce 
the likelihood of erroneous suspensions by making sure that the 
right party was suspended. Only very limited hearing rights 
were granted in such casfis, however^ Gbss requires thai the 
principal or suspending officer provide the student with written 
or oral notice of the charges, the basis or evidence for J he 
charges, and ah bppbrtuhity tb deny them. Such a hearing, 
while minimal, at least addresses tlie question of mistaken sus- 
pensions which the majbrity in the 5-4 decision felt might other- 
wise occur. While the majority argued this proce^| was "less 

than what a fair-minded principal wbuld impose," ^the four- 

iustice minority opihioji argued the hearing process was an 
unwarranted intrusion in the operation of the country's schools, 
intrusive or not, such hearings are now required except in 
situations where the student poses a threat to persons. 
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property i or the academic process; In such cases the student 
cat! be suspended immediately and the heaSng can be held as 
soon as is practicable. It should be noted Jhat students do 
not have the right to have ah attbrhdyi call witnesses, or cross- 
examine in suspension eases. 

_ Courts in many jurisdictions have refused to expand the 
Gbsg hearing requirements, A Maine student who admitted using 
mariiuaha oh school grouhds was suspended and subsequently 
expelled. The student ahd his parents challehged the decisions, 
raisihg a variety of procedural arguinehts. First, citing 
B^rahda v. Arizbha , the studeht argued that his initial ques- 
tioning about the matter should have been preceded by a 
warhihg that he hjad the right remaih silent and that he had 
the right to have his pairents preseht before questibhihg. Next, 
the studeht claimed a right v : eave the principalis office during 
questibhihg. The student als::. argued that his participatibh ih a 
drug abuse program tv<i^<i d the school board to reduce the 
expulsioh pehalty ahd_ that the studeht's "school prbbatibh" 
following his return from the expulsioh deprived him of a 
property interest. The district court rejected all of these hovel 
claims^ refusihg to_ expand the Gbsg suspehsioh hearing 
requiremehts _br to find ah erixir ih the district's expulsioh 
procedure. The court decided thcLt there .^rr^ no precedeht or 
constitutional justificatibxi for ahy of the avg-umehts. 

Wiscohsih Statute f 120.13(1) also addresses the question of 
studeht suspehsioh. from school. Suspehsioh may occur for the 
viblatibh of a single school rule or may be based on the same 
grouhds as those for expulsions. The statute requires that 
parents be giveh prompt hbtice of the suspehsiph and reasons 
for it and the chance to have a cbhferehce with the district 
admihistrator or designee about the matter. The designee may 
hot be emplbyed in the school from which the student was 
suspehded. Suspehsibhs in Wisconsin can last only up to three 
days, or seven days if expulsion proceedings are being initiated. 
Repefited three-day suspensions for the same charge fbr which 
the student was iilitiiQly suspended are not possible under the 
statute. 

While some school districts require a parental oonference 
before a suspended student is readmitted, their failure to attend 
such a conferenae cannot be used as a reason to exterid the 

suspension beyond the three-day period^ Students can be 

readmitted to schcK5l at the discretion of administratqi^s sh^ of 
the end of the three-day period. Should jt sujjsequentiy be 
determined that a student was suspended erroneou^^ ati 
references to the jsuspensiqn must be expunged from the 
student's record. Administrators may also expjange suspensibhs 
from the record for subsequent good behavior, if that is the 
district policy. Such a policy is nn incentive for improved 
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ebhduct. There is no appeal of a suspension to the State 
Superintendent. Court action is the only aUernative if pa^^^^ 
wish to pursue the issue. Cdurts sometgges dverlobk rriihbr 
deviations in a district's suspension policies. 

Questions frequently arise concerning the reduc^^ of stu- 

teht grades for work missed during suspensions. Section 
120.13(l)(b) of the Wisconsin Statutes requires that suspended 
students be permitted to take any quarterjiy, semester , or 
grading period examination missed during the suspension^ period . 
Students may* however * miss class presentation opportunities on 
which course grades might partially be determined. 

Some School districts use suspension as a penalty for 
truancy. This runs cpuntef to state statute. As discussed in 
the chapter of this book on attendance, there are specific 
statutes in Wisconsin which deal with truancy Mid these should 
be followed. Many Wisconsin school districts, however, (^^^ 
suspehsiori for this offense, arguing that subsequent truancy is 
discouraged by use of the penalty, or that parents become 
involved as a result. Withdut cdmmenting on the merits of these 
arguments K it can be said that few cases have been iitigated 
involving the appropriateness of suspension fqr^ truMcy. in ^^o^ 
such case from anbthef state, the school district was upheld in 
its suspension decision, even though the parents argue^ that 
their child had been given their permission to miss school. 

Suspension fr om School Activities. As^iscussed in the 
extracurricular avitivilies chapter, courts generally do not hold 
that students about io be removed from sports teams or clubs 
have the right to a heering. However, because it takes little 
time to conduct a short hearing, to ensure that a rule has been 
bfbken or that the correCL jyarly has bpen apprehehded, it^ 
sensible to conduct the hearing before taking officiSl^^^^^^^ 
This is the policy recommended by most coaches' associations. 

In a case which came close on the he^ls of the Goss 
decision, a federal court declined to^xtend hearing 
a studen ^bout to be excluded frorn interscholantic athletics. 

The Pennsylvania court reasoned that ^osb applied to ^ "ibtal 

exclusion from the educational process*' whiie the individual 
activities which make up that process do not , in themselves » 
constitute protected interests. Thi^ decision might have turned 
out differently, however, if the studer^t had shown that his 
removal from^thletics had caused him some measurable harm, or 
if the student v/as handicapped within the meaning of the 
RehabiUjatbn Act of 197^^^ This latter category is discussed in 
the chapter oji handicapped students. 

A 1974 Wisconsin Attorney Gene d's bpihidh suggests that 
students can be suspended from the privilege of riding a school 
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bus without first being suspended from sehbbh Students must 

receive a suspension hearihgi however, and all other statutory 

fequifements regarding suspension must be met, including the 

three-day limit. Likewise ^ statutory expulsion proceedings 

should be used if expulsion from school bus priviledges -s 

considered. The statutory grounds for expulsion must be 

present. 

Suspensipn of Minority Group Students , Suspension of a 
student usually involves tVo ste^s. A teacher or other staff 
person first refers a disciplihary incident to ah administr^tbr for 
iaction and, second, that administrator must decide to suspend 
the student. Both the feiteffal and the penalty are diseretidnary 
actions, in most cases. Given this fact, there is a danger that 
suspension will be dispropbrtibilately meted but to members of 
particular classes or racial groups. Certfiiih students, for 
example , may be "expected" tb misbehave. Nationally, sus- 
pension of minority students exggeds their pfbpbrtiohate numbers 
in the school age populatidn. School administrators ^ then, 
have a special need to avoid dlscriminatibn in school discipline. 

A 1980 New Yqrk^ court decision held that the sub- 

Siantlve djie process rights of minority children were viblated by 
the suspension of a disproportionate number of minbrity studeriis 
while white^ children were not suspended for the same offenses. 
In two 2^dditional cas^s , racial dlscriniination cbuld ribt be 
proved. The disproportionate disciplining of minority 

ehildreh, then, Jeaves distri^ under a variety 

of fourteenth amendment claims and other civil rights statutes 
and prbvisibhs. 

Damages^ Jor Fau l ty Hearing s . The question of damages 
which might be assessed when a student was denied the minimal 
hearing required befbre suspension was ansvsra'ed by the JJnited 
Statep Supreme Court in Carey v. Piphus . the 1975 Goss 
decisibn established the constitutional requirement of the hearing 
but did hot answer the .question bf what damages might result if 
it were hot provided. The students who brought the £arey case 
did riot deny the offenses for which they were susjg^ended. 
Schbbl bfficials also admitte : they did hot meet the requirements 
bf due process before the suspehsibh, hbt having provided the 
students with any presuspehsioh hearing. The Court of Appeals 
awarded dam^^s tb the students ^ follbwihg the hbldlhg in Hood 
V. Strickland that school administrators are liable for damages 
when they deny a student his or her constitutional rig:hts. The 
administrator cannot claim ighbrahce of the right in question in 
order to avoid liability. 

The Supreriie Court reversed the award bf damages in 
£arBy , since the students ii the case had hot shbwh that they 
suffered any real damage as the result bf hbt having the 
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hearing. Because they had no t received the hearings however, 
they were given nominsd damages of one dollar. While Citrey did 
not result in significant damages awarded to the students ^ it 
does hold a number of cautions for schbbl admihistratbrs. Firsts 
it is c^ear that, if students have been errbnebusly suspended 
and can show actual harm as a result, then the damage awards 
might be significant . Seebhd , the bpihibh held open the 
possibility that mental distress resulting from_ ah errbhebus 
suspehsibh might be cbmpehsated. Khally^ the Court held that 
the right to a hearing is absolute, save for the exceptibhs 
contained in the original Gbas deeisibh , such as the existence of 
major disorders in the school which wbuld preclude ah immediate 
hearing. 

In a Michigan ease, a suspehsibh bf students for breaking 
into the schbbl and burning attendance records started || a sus- 
pehsibh but tbbfc bh the character bf ah expulsion. Gqss 
prbcedures were followed in the initial suspehsibh ^ but the series 
bf administrative steps thereafter undertaken was extremely con- 
vbluted. The students* parents claimed that the students had 
been expelled while the sclipbl maintained it was seeking the 
placement bf the students in another school. After wading 
thrbugh these cohflictihg claims* the district court finally 

cbhcluded that the extended suspensidn had taken on the 

character of ah expulsion and the failure to hold a formal 
hearing on the charge violated the students ^ due process rigW^ 
Fdlldwihg the Supreme Courtis decision in^ Carey the court 
concluded that the students' rights had been violated but they 
also clearly were gnulty, JJf_ the offejise at i^^ therefore 
were entitled to one dollar in compensatory damages. 

A Kentucky appeals court sustained the pbHey bf a schbbl 
district which automatically suspended students found ebhsumihg 
alcohol at school, but let stand a lower court decision th^ autb-- 
matic expujsiqn for eJcohoi consumption was ^arbitrary. The 
students in question had been found drinking bh a school- h 
sponsored band trip. The appeals court cbhcluded that the 
lower court had been correct in its ihterpretatibh of the state 
suspension and expulsion statute which hblds that suspehsibh 
was mandatory for a first bffehae bf this sort. Because manda- 
tory exjpulsibn is not mehtibhed in the statute * the appeMs court 
concluded that the Ibwer court did hot exceed its authority in 
holding that the expulsions were uhreasbhable. No damages 
were allbwed in the case. 

In a 1982 cas^, a high schbbl senibr was involved in a foot- 
ball game dirihkihjj incident and had beeng^ffered the choice of 
an ih-schbbl br but~bf-schbbl stlspensibh. She chose the in;;: 
school penalty but missed several class examinations. A _ lower 
court ruled that this denied the student her rights to substan- 
tive due prbcess. Both parties appealed, the school district 
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seeking reversal of the decision i arid the parents seeking' dis- 
missal of the district's appeal on the grourids of mobthess, as 
well as claiming attorney fees. The appeals court sustadhed the 
mootness claim, notinjg that the student had been graded in all 
the courses in question and had entered college « As to the 
attorney fees, th% court concluded that ^es could be awarded 
under 42 tJ.S.C. S 1988 only if the issues in the case^resehted 
a violation of specific constitutional guarantees • The court 
denied the fees, noting the issues raised did riot represent a 
sufficientiy ^rii^ constitutional violation. Citing Wood , the 
court held that 5 1988 was not intended to justify fees in cases 
ihvolvihg simple administrative errors. Iri another case^ a 

Georgia s^dent also sought damages for a wrdrigful 

suspension. A state appeals court held that the susperisiori 

might have b^en ^hurried^ a^ but was riot willful or 

malicious, and it refused to award damages. 



systems by which points are jiwarded fbr minor offenses, leadirig 
to susperisidh wh^n a certain totals is reached. These systems 
are ineffeetive when there is disajrreement among teacher as to 
the impdrtahce of c^^^^ or when students are given 

the opportunity to commit the same rule infraction several times 
before punishment ensues. fhjs gives the student several 
puriishmerit-free bppbrturiities to break the same rule. There do 
riot appear to be any legS barriers Jo such systems^^ however. 
Ajs already ribted^ Wisconsin Statutes authorize suspension for 
yiblaciori of schobl rules and it is possibte to sjispend 
for cumulative violatibhs. In a Virginia ca'se, the suspension of 
a student for cumulative bffenses, including chewjng giim »id 
riot payirig attention in class, was upheld by a federal court. 

IV. Corporal Punishment . 

Wiscorisiri Statute f 939.45(5) ebvers the in loco parentfjg 



powers of state officials tb disc^lihe mihbr&. The application of 
corporal punishment is a priviredge arising from in Ibcb parentis . 
Liability, either civil or crimiriali^ may arise when punishment is: 
inflicted with malice; causes seribus bodily harm; br, the child 
was not subject to puriishmerit because he or she was riot guilty. 
These reguirements suggest that corporal puriishmerit presents 
significant liability dangers. School systems wbuld be advised tb 
find alternatives. 

Local school boards , under their broad rule-making 

authori^y^ remain free to establish their own policy on corporal 

punishment. B^oards are free either to prbhibit cbrpbral 

punishment or to a^^ use. In the absence of any local 

school board policy, however^ local school personnel are best 
advised not to sot their own policies. The presence of an 
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adopted policy has been noted in the tmi case^^^ reaehihg the 
U.S. Supreme Court where corporal punishment was upheld. 

Corporal punishment, where permitted, has generated 
humerbus lawsuits. Most corporal punishment systems follow 
guidelines established at a lower court level in a ease which su^g 
sequeiltly was appealed to the United States Supreme Court 
In Baker v. Owen the Supreme Court, in a 5-4 decisibri, upheld 
a cbrpbf al punishment system which Included the follbwingj^ 
corporal punishment was to be used only when less restrictive 
disciplinary measures would not be effective, when a second 
school bfficial was present with the cWld and both had been 
notified of the reasons for the punishment and, if requested^^ 
parents had to be notified in writing of the charges against the 
student aild given the name of the second official. 

_______ _ 37 

In 1977, the Supreme Court ruled in Ingrafaam, v. Wright 
that no hearing needed to_ be given before corporal punishment 
and that the punishment per se did hot violate the cruel and 
unusual punishment claune of the eighth amendment. The cburt 
did note, however, that bott crlmihai charges and pi^^ate law- 
. suit might resiilt in cases w^r^^hju^ to the student occurred 
as the result of the punishment. 

The Baker procedures preejude swift corporal punishment 
and are fairly complicated, requiring careful record keeping. It 
is also clear that excessive punishment, or injuries resulting 
from trying to paddle a squirming student, may result in civil or 
criminal Utigation. Corporal punishment also is less attractive 
for students as they mature and grow in size and is frequently 
questioned on the grounds of its educational effectiveness. 
Wisconsin Statute 5 939.45, which protects school personnel from 
lawsui^t when they are engaged in professional activities, clearly 
excludes them from protection when excessive force is used_. 
This may be alleged in corporal punishment cases. The wisdom 
of emplojring the punishment, then* should surely be questioned. 

Striking or physically abusing students is not corporal 
punishment. This distinction can be ||en by reviewing the facts 
of a Cbhhecticu^ Supreme Court case. A student was enrolled 
in a music cla&o and misbehaved by changing the words in a 
song being sung. In response to this behavior, the__teacher 
threw the student into a chalk bbard and then draggec^ the 
unresisting student to a hallway where he was swung^gainst a 
wall, fracturing the student's clavicle. The teacher claimed 
immunity from suit both as a "public officer" and as p state 
employee i but the cbuft cpncluded he was neith'jr <inder the 
state general statutes. While holding that teachers could use 
"reasbhable means" to obntrbl a student, the court found that 
the punishment in this instance was "clearly excessive. " A 
Ibwer cburt's award tb the student was upheld. 
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As already nbtedi corporal punishment involves the highly 
structured admihistratibh of a penalty for breaking: school rules 
and generally takes place only in systems where the school board 
has authorized its use. The heed to restrain a student, 
however, can occur at any time^ in any system. Examples 
include a student throwing objects in a classroom, fig-hting", or 
otherwise endangering the healthy safety, and well-being of 
other students, or of the student involved. Teachers routinely 
intervene in sucK cases ^ weighing their own safety and hopefully 
referring to school procedures already developed by the 
professional staff to decide how to handle these situations.^ 
Teachers making their best pfofessibnal judgment oh the use of 
restraint are almost always sustained in - subsequent 
litigation. In fact, school personnel often find tixemselves in a 
quandary because their failure to intervene in certedh situations 
might lead to a lawsuit. , 

School admini^strators , teachers, and legal counsel should 
join the local school board in developing policies which pertain to 
the restraint of misbehaving students. The presence of such 
jpolicies helps staf^ avoid lawsuits and protects students from 
others who might misbehave. Generally, it is wise to involve 
principals or other staff as soon as possible after such events 
begin. 

V. Other fl iscipji ne issues . 




Discipline_eff iSarnjpus . School districts have broad powers 
to establish rules which regulate the conduct of students in 
school or at school-spbhsored activities^ That power, however, 
becomes more open to question when activities beyond the 
geographical boundaries of the school are considered. Attempts 
to extend the scope of the schools disciplinary jiuthoHty could 
lead to litigatibh. Jh one such ease, a Penrj^sylvmia student was 
giyeh a three-day ih-schobl suspension for^catiing his teacher "a 

prick" at a com m unity shopping center. The federal court 

ruled that the puhishmeht was too ihsigniflcaht to warrant 
judicial interyehtibti. In ahbthet case more directly related to a 
school function, the Supreme Court of Wyoming ruled that a 
student could be suspended for operating his mbtbr vehicle in 
such a way as to impede the progress of a school bus; '^'he 
Supreme Court of Connecticut concluded, however, that school 
authorities went too far in expelling a student for participating 
in a schooL yard gang fight when school had been adjourned for 
the year. 

Jn-^chool Suspension, Detehtibn, and Fines . Disciplinary 

penalties which do not exclude students from school or perma- 
nently _remove them from some activity seldom lead to legal 

challenges. These matters remain largely within the diseretibh 

of school administrators, though it is possible that extreme or 
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unreasonable actions might be chciilenged. While the wisdom 
ih-sehbbl suspensions from the perspective of their educatfcnal 
value has also been questioned, most schools fmd Jh3 penalty 
sighificahtly preferable to external susjgenjion in most casesi 
Many students seek the suspension "vacation," e'cpeciaily 
offenders. Few students seek the isolation associated with the 
ih-schbol penalty. 

Petentibn systems are also used in many schools. While 
"serving time" in detention is sometimes boasted of by students, 
it generally serves as a useful penalty fbr^ minor rule breaking. 
If the Hietentidn is held after school, parent^ should be given a 

day ^s notice if the st udent will miss t rahspbrt atioh hbme^ 

Detention Is now a^|>ermitted punishment for truancy under the 
Wisconsin Statutes. 

School districts cannot impose fines for school rule vio- 
lations. An early Wisconsin Supreme Cburt case reqxiires that all 
school rules be "needfuL-for the gbverhroeht, good order and 
efficiency of the school." Fines do hbt fit these criteria. 

VI. Sujamary . 

School rules must serve some legitimate educational function 
and, in areas such as attendance and exclusionary discipline^ 
cannot be established eohtrary to existing state statute. Rules 
also cannot infringe bh protected constitutional rights. Arbi- 
trary rules will be struck dbwii by courts, was^^he attempt to 

impose a hair-length rule in a Wisconsin schoql. Reasonable 

rules will be sustained. When what is "reasonable" is in doubt, 
counsel should be cbhstilted and, if the rule is still questionable, 
schools might be well advised to operate without it. 

Sch<x)l personnel face the issue of how many rules to prom- 
ulgate. Some districts operate with so many rules that violations 
are inevitable, lessening the deterrent jralue of the remaining 
code. When school rulebooks have so many rules they cahhbt 
possibly be enforced, teachers and admihistratbrs enforce some 
rules but_ not others, and there is disagreement among sta^f 
members about which rules are important. Discipline becomes 
uneven and, from the perspective of students ^ unfcdr. Some 
students are punished ^fbr an offense while others are hot. This 
leads to student res^^tmeht which is, in itself , a cause of 
further rule breaking. 

School boards and sehiobl persbhheh theil, should reach 
agreement on the rules which are Important. A rule-making 
process which involves students, parents * and school officiajs 
could help develop such rules. To the extent that rules are 
agreed ^gon and uniformly enforced, sc.iool disorders will 
diminish. 
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1. Do students heve a constitutional right to 
participate in school sports? 

2. What power do courts have to review the 
decisions of interscholastic atnletic 
associations? 

3 . Cjah athletic associations enforce rules on eli- 
gibility to participate in schooj sports for 
students who Have transferred schools? 

4. Can married athletes be deried participation in 
school sports? 

5. Are students entitled to a hearing" before 

removal from sports teams or clubs? 

6. Are female students entitled to participate on 
r > ys teams, or are separate but equal pro- 
i^rams adequate? 

7. What is the effect of title iX on high school 
sports programs? 



I. The Right To Play . 

Ath' cs is ah important part c'' the Hfe in most high 
schools ria .r some athletes is the rr significant activity in 
which they 1 engage during their r »1 careers. Thus it is 
not surp ^ that the decisions b ?^^ol admihistrators or 
state interscholastic athletic assbcia . jhs egardihg individual 
athletes are sometimes the subject bf litigatibh , This chap*3r 
looks at a variety of issues raised by these court eases. We will 
consider the right of students tb participate in athletics, the 
rights of girls to Mve sports prbgrams equal tb those of boys, 
and the powers of athletic assbciatibhs tb regulate ihtersehblastie 
conipetition. 

Courts across the cbuhtry have cbhsistehtly held that stu- 
dents do nt have a constitiltidnal right to participate in spbrts. 
The Fifth Circuit Court of Appeals h s ruled ^ for example, that 
such participation is "a mere expectation . rather than a cbhsti- 
tutiqnajiy protected claim of entitiemeht , " Likewise ,^ a federal 
di::.:rict court in Tex i ruled; "Neitner the rlr/ht tb play fobtball 
nqi the right to pprticipate in sta^^^ fcK)tball playofTs i^ a funda- 
mental ri^ht p rote ie^^ t: fdufteehth ah. ndmeht." There is 
no reason to believe this ruling applied only tb football and hot 
to ail other athletic competition. An Illinois district court simi- 
larly stated: "Of course, it is clear that participation in inter- 
scholastic athletics is not a right guaranteed by the 
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constitatiohal laws of the United States,** Similar decision* s;;e 
been rendered by other federal and state courts. fie ease 

athletic participatibh is not a fundamental right , courts 

scrutinize the actions affecting athletes less closely than they 
Would if a constitutional right such as free speech were at issue; 

Not only do students have no fundamental right to partici-- 
pnte, but they do not have a "property interest" in such 
p.iticipatibn either. The Fdtfirteenth Amendnient to the United 
States Constitution states that no state shall "deprive any person 
of life, liberty^ of pfdpefty, without due process of the law;" 
Some student.^ have argued that they have been deprived of 
"property" by being excluded from athletic competition. 
"Property" in some of these cases means iqs^s of a ebllege 
scholarship and thus, sometimes, loss of a college education. In 
a Texas case, a federal court stated tha^t students had "no 
property interest in the alleged injury to thejr hope-i-for careers 
in cdllnge football or for footbali scholarships arising from 
inauility to play^ in the football playoffs or to be \'iewed by 
college 3coutr>." The claim of such loss was seen as too 
speculative to be measured prospectively. 

5 

Other students have argued that the Go^s v. Lopez 
decision, which required that a student be afforded a brief 
heariiig beforii suspension from school, should be extended so 
thac a hearing is required before a student is suspended ffdm a 
sports Lenm. The Tenth Circuit Cjurt of Appeals rejected the 
attempt to tend Goss ; 

The educstiohal process is a broad and cdmprehen- 
sive concept with a variable ihd Indefinite meaning, 
ft is not limited to classroom attendance, but 
includes innumerable components i such as partici- 
pa:ion in athletic activity and membefship in school 
clubs and socifid clubs, which <Jdmbine td provide an 
atmosphere of intellectual aiia mdral advancement. 
We do not read Goss td establish a property 
interest subject to cdhstituticgial protection in each 
of these separate cbmpohehts. 

7 

Other federal courts have agreed Vnth this reading of Gcss . * 

Federal courts have ruled , hdwever,g thaj actions of athletic 
asso' itiohs do cdhstitute "state actidn." In Wisconsin a fed- 
eral district cdurt implicitly ruled that WIAA rules and regu- 
lations are "state actidri" by saying that WIAA rules nust comply 
with the equal prdtectidn clause of the fqurteenth amehdme^^^ 
These uecisidns mean that athletic associations are not private 
groups but inslep.d must be able to show that there is a "ratibha 
basis" for their rules. A rule requiring a high school a :hlel': Lo 
niss cdmpetitidn for one year after transferring schools, for 



86 



EKLC 



example, could withstand challenge because it has a rational 
basis—prevention of school transfers solely to play oh another 
schoors team. Courts have generally given broad latitude to 
associations in establishing such rules. 

II : Athletic Association Rules . 

Transfer Rules . The WIAA has a rule against pafticipatidn 
on jeams by students who transfer schools. While it has not 
bren challenged ong this ground, it appears to run cduntef to 
Wisconsin Statute 5 121.77 which provides that ndn-resideht, 
tuition students hav(p. "all the rights and priviledges'" of a 
district's resident students. Generally, the transfer rules of 
state ^thletic associations h :ve withstood frequent legal 
challenges, usually on constitution^^ rather than state grounds. 
In 1981, for example, the United States oupreme Court let stand 
a J^fth Circuit Court of Appeals g case involving the Louisiana 
High School Athlet'c Ass^ The transfer rule at issue 

stated tjiat upon completion of elementary or junior high school, 
a student was eligible for interscholastic athletic competition only 
at the high school within his or her district. The student 
plaintiffs in the case were enrolled in a church school which did 
not J: ^^e a high school in the same district as the student's 
.nio: high school. Even under this set of facts, the appeals 
:v^'rt ruled tiiat the students could not compete in interscholastic 
Gtjilctics and had not been denied equal protection. 

A Missouri sjudent also attempted to challenge that state 
assoeiatior^l trensfsr rules using an equal protection 
argument. She suggested that she cieariy had not been 
recruited and argued that no other school clubs had such strin- 
gent rules. The -ourt, however^ rejected this reasoning . 
Attempts to ^^S^ that transfers from pcror' ial to public scho Is 
did count, or to establish "guardians" in the new^:; - 

trict, also have hot been successful. In one case i :innin(j" 
counter to those just discussed, the Texas Suprem'3 Court found 
that a student who had moved t^ Texas from Vermont when his 
father was transferred fcr business reasons had been denied 
equal protect ion, given the natiire of the transf?r, and should 
te allowed to play basketball. ^ 

A ^ imdicapped student was able to shdu' "ebmpellihg medicai 
and psychiatric" reasons Why he heeded to play football, and 
therefo:.-e^^buld compete, even though he transferred school 
districts. The federn oourt concluded that the student was 
handicapped within the meaning of the Rehabilitation Act of 1973. 
(Also see the discussion in Chapter 9.) 

Denial of the bppbrcunity to play because a student is 
niaiTied has cbhoistehtly been rejected. In three separate cases., 
fedoral district courts in Ohio, r«^xas, and Montana have struck 
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down such school rules. the rationale used by schools for 
imposing such a rule includes the goal of discouraging teenage 
marriages, helping the marriage by not allowing extracurirtcular 
activities to interfere with it^ and the alleged heed for married 
students to spe* d mor^ time with their families. It also has 
been argued tM. when athletes marry it encourages other stu- 
dents to marry, due to the fact that atMetes are often emulated.. 
Each of the decisions, then, sided with the married students and 
rejected these arguments. 

" E i ght- Semester " Rul^s , Some athletic associations have 
implenlemed rules in which no student may be eligible for more 
thdii eight F»^»mestors of interscholastic athletic cbmpetitibhi 
rtarting when the* sluden^ is^ a freshman , or _ when the student 
repeats grade eight voluntarity. This is often used to stop 
schools from retaining veteran squads or keeping promising 
athletes in junior high for one year so that he br_ she can attain 
greater nhysical prowe^i^s while in high school. This practice is 
called "red shirting" and is common in collegiate athlet'cs. • 

Courts have consistently upheld rules against red shirting 
for high school competition. In a Fi fth._ Circuit Cburt of Appeals 
case, for example^ it was concluded, "The classification made by 
the elipbiiity regulation is neither ih^rently suspect nr an 
encroachment on a fundamental right." The cbur^ viewe^ the 
rule as reasonably relf^ted to a legitimate state ihtefest. A New 
York state court decided that sucl* a rule was valid even though 
students had failed their senior year and were denied the^^hi^nce 
to play football that year because of a teachers' strike. 'ih^: 
ieeStimate goals of s' jppihg red shirting and the preventic; ^f 
retaining senior squads were Tound to be of greater value J/CJn 
the students^ interest in athletics. 



Some states have rules which permit appeal to a committee 
of the state athletic associatibh if the eight-semester rule ^^rks 
a hardship on students. Ih_ such irista .ces, decisions made by 
the committee have withstood legal challenge, though the cctti- 

mittoe has-Qah_ bbligatibh to slldvv that its decision was 

reasonable. State athletic assbciatidns , it must be remem- 
bered, are public, entities and cannot reno / decisions without 
explaining therii. 

Rules prohibiting participation in interscholastic competiti^ 
when the studdht reaches the age of 19 also have been upheld, 
Suc>\ rules serve to keep schools or parents froij holding back 
students in their early sclddl years so that they would be better 
ab]e to cdrhpete in high schddl sports. 

Tc)urn ame:ij: xJecisidns . Athletic associations sometimes make 
decisibn¥ rctr.\rding the eligibility of schools oi^ pi lyers to partic- 
ipate in post season I-^m rnaments. As might be eyneote*-^- these 
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decisions are of great importance to pleyefs^ faris^ and coaches. 
Litigation challenging these assdciatidh decisions has frequently 
occurred, but few court challenges have resulted in a reversal 
of the decisions. Several cases will illustrate this pbiilt. 

A New Hjimpghire stu that he had been fouled 

in a qualifying track meet and had therefore been uiiahle to run 
in the state "Meet of Champions. The state athletic asL^dciaticil , 
however^ ruled that he was ineligible to run because no referee 
had been close enough to the alleged foul to sustain the stU"- 
dent's ciaim^. The New HampsW Court, on the day of 

the race, ruled that the association had followed proper prd- 
eedures and that the deepens of reel officials could not be the 
subject of judicial review. 

In other cases, courts have sustained the suspension of 
students ^^bm competition for "conduct unbecoming an athlete" 
(fighting) and have uphei^ the « forfeiture^ of gpmes in cases 
where ineligible players compet^d^ ^ Flqrj^a asBociation rule 
li:*iitihg the number of team membs^s particjpatjng i?^ post season 
play wis struck down, however. During the regular season, 
te^ms had ho limit oh their size, while the tournament limit was 
44 per team. The court held that this rule credited two classes 
of players and violated the equal protection rights of students 
who were prevented from plajrihg. 

Athletic team dress or grbbmihg codes, while common in 
almost every school district^ have hot always withstbbd leg^i 
challenge. A Seventh Circuit Court of Appeals ease, discussed 
in g>*eater detail iil Chapter 5, held that students have a 
constitutidnal right to determine ^air length ^ except when the 
length affects health arid safety. Hip'>> school wrestlers, fbr 
example, could not safely wrestle ^ hair. A_ Vermont 

case noted that longer hair e how always ggUhsafc, since 
student::; Cv d wear headbancl ,/i sdme Jpdrts. In general i 
coaches shouid enact grooming rales which are _ohably related 
to some health or safety consideratidn, rather thail to v agilely 
stated expressions concerning t<*arr identity or morale. 

111. Sex Disc rimination 



Wisconsin law jjivohibits sex discri^^ in athletics inso- 

far as it i.^ pi-qnibited by the federal law against sex discrimiria^ 
tion (Title IX of the Education Amendments df 1972).^' 
Wiseonsih Sr- utos. Section s 118.135 states: 

No persoh may be denied , on the basis of sex , t he 
-opportunity to participate in inters jholastjc, int**a- 
rnuxal or club sports bfiWed in a public schv^l, as 
provided in 20 B . S , C , S 1681 e^eq. (Title iX), 
No persbh may be denied,^ on th : dhsis of sex. 
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necessary facilitie s * eguipnlent * instructipn -or 
finaneidlj^uppbrt lor siich sport, as provided in 20 
B.S/C, S 1681 et seq . 

Title IX states: 

Nb persbh in the United States shall, on the basis 
bf sex, be excluded from participation in^ be^ denied 
the benefits of, or be subjected to discrimination 
under any education program org^ctivity receiving 
federal financial assistance. . • • 

Courts have reached varying conclusions with respect to 
the applicability of Title IX to education programs (such as ele- 
inentary and secondary athletics programs) which d ; not directly 
receive federal mornr:. Some courts have held that ah ^entlre 
institution is a "p^rogram" for purposes of Title IX's prbhijDitibh 
against sex discrimination under "any program or activity receiv- 
ing fede^Gl financial assistant^ if that ihstitutich receives 
indirect c /on earmarked aid. Other courts have held thpt, 
unless a particular pjx)gram within ah ihstitutibh rsuch as a 
school's athletics program)^ directly receives br benefits f^^<^ 
federal monies, that program is not regulated by Title IX. 
Some Courts and corAirhentators have read the Supr^e Court's 
decision in North H^ven Board jf Educatibh v^. Bell to rein- 
force the latter "program-specific" interpretation dt Title IX. 
Since the Supreme Court recentiy agreed to hear a case which 
raised this question directly, the dispute may soc^ 
resolved. 

Many sex discrimihatibh cases in the area of school alx. 

are decided bh the basis bf t^e equal protection clac^^e oi a 

fourteenth amehdrheht . It contains a general prohibition p.gainst 
diseriininatibh which is hot dependent upon the receipt of federal 
aid. Based bh the fourteenth amendment, a federal court in 
Coloradb ruled that, even though^ there is no cohstitutional 
requiremeht for schools to provide any athletic prbgram, 
;vh?tever bppr--t- -'-y i^^, made available must be done oh equal 
terns for all s^^^^.its.^ ^ A federal court in Wisconsg^ reached 
tlie same cdnclusibn, as discussed on the next section. 

Se parafe But EquaL— Athletic s^ Pro grams . In Wi scbh sih , 
schbdTJ^may provide "separate but equal" athletic programs. 
This is not necessarily ^o in other states. Mbst hbtably, the 
Sixth Circuit Cimrt of Appeals modified the ^'geparate ^but equal" 
sblutidn to sex discrimination in one ease, while in another 
case, it Invalidated an Ohio High School Athletic Assbciatibh rule 
insofar as it prqhibitext girls from i -ticip«.tihg bh a boys team 
?n any contact sport. in ^rris y. Michigan State Bdard of 
Ed uration , the Sixth eiicuit Court of Appeals saiii that, even it 
tinJ school provided a girls. ; tep , girls must be allowed to try 
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but for the boys team. However^ it explK 'tly ?r.iitea its jndp- 
meht to riori contact spbrls. In Yello w P;>n>:cr^ . Oh^ j .High 
School ^Athletic Association , t'^s court Ro I -i^f-^ 'iH- ' athletic 
assbciatibh rule cbhflic^i with Title IX whv : ''nu/posely p ?:- 
rriissive on this pbiht." 

In contrast^ the situetibh is_yery differen; "or i : 3 Seventh 
Circuit arid thus in Wiscbi:sih. The cbhtrbJling ^Ws; a ..ru Inter- 
schdlastic Athletic As»^bciatioh rule is four*d in Ihe A> aociatioh's 
Constitution, Article .I,, Section G: 

The Board of Cbntrbl shall prohibit ali type^ of 
interschdlastic activity ihvolyihg boys arid pfirls 
competing^ with or against each bther except {aj as 
prescribed by state and ^deral law and (b) as de- 
termined by Board of Cdhtrdl ihtefpretatibh of stscK 
law. 

This rule was challenged in 1978 iil Leffej v , ffiscbhsih 
Inter-scholustic Athletic i^gsdciatidil , a case before a Wisconsin 
federal district court . The court did ildt find the rule llhcbn- 
stitutional. However, on applicatidn, the court did decide that 
female students could not be denied the dppdrtunity td 
participate in ' a particular sport which is afforded td male 
stiidents. The court avoided full discussion of wheth^ he 
provision of "separate but equj'" programs are a suffici 
Lion in such cases, but did not m their use* 



Where I^effel avoided the issue of "separate but equal," the 

Sev|g^th Circuit Court of Appeals recently met the issue heed 
oh. in 1981 the court ruled t^at schools which provide "riepa- 
rate but equal" athletic programs for girls- and boys hayij met 
both constitutional and statutory requirements. The plaintiff in 
the case was ah li-year-bld ^ri who wished to try ct^t for the 
sixth grede boys basketbali team rather than the girls team. 
Upon being denied this bppbrtuhity she sued the sr^bbl system. 
It _was shbwh th-^bugh expert testimbhy ih the case that Karen 
O'Cbnhbr was aa extraordinary athlete whb far buti'*ahked her 
fellow female atf letes at that age level. Hbwever, the ebiart 
agreed with the Leffel decisibh f by quoting the judge ih that 
case: 

There are rb allegatibhs ih the ihstaht obrapiolnt ' 
that the^ defendants ihtehtiohally impbsed different 
levels of competition oh bbys ahd ^rls._ Any puch 
differences arise the abilities bf the team 

members th^m^elves. 

Uhited States Suoren:c Court Justice Jbhh Stevehs^ sittihg as 
Circuit Judge, revieweil the ease as fcilbws: 
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Iri my opinion, the question whether the dis- 
crimination is justified cannot depend entirely on 
whether the girls piogram will offer Karen oppor- 
tunities that : re equal in all respects to the 
advantages she ^cuid gain from the higher level of 
cornpetitiou in the boys program, f he^nswer must 
depend on whether it is permissible for the defen- 
dants [the scheoi system] to structure^ their athletic 
programs by using sex as one criterion for eligi- 
bility. If the classification is reasonable in 
substantially all of its applications^ J do hot believe 
that the general rule can be s^d to be uncon- 
stitutional simpl^j^ because it appears arbitrary in ah 
individual case. 

the Seventh Circuit Appeals subs|^u€htly ruled 

that "separate but equal" programs are sufficient, Determiha- 
tion of what is "equal" does hot have to include the extreme 
cases of whether ah extraordinary female is beihg treated equally 
with boys while participatihg in the ^Is program. Therefore ^ 
uhder this rulihg, which is binding for Wisconsin^ the Yell ow 
.Springs requirement of allowing girls to try but for boys teams 
wnere teams ih that sport are preaeht for_girls dbes_not have to 
be met. Ih fact, the Sevehth Circuit. Coui-t iil O'Cdjlnor v. 
Board of Educatibh of School District #23 directly stated that it 
would not Follow Yellow Springs J 

Separate _Rules for Girls and -^ oys Temris in th e Smve 
Sport . _ Ih 1977 i a~"federal dist rlct court in Oklahoma amT^fHe 
Sixth Circuit Court of App-^eis both ruled that impcsitig different 
rules on girls arid boys in basketball did not violate federal 
statutes or the federal Cpristitutipn. Thj Sixth CircaJt Cour^ of 
Appeals justified the decision arid the e on vHe "distinct dif- 
fererice^jri physical characteristics arid capnbilitiL^s betweex; the 
sexes . " 

Iri the Sixth Circuit case, the ^.:rantifr cla^; ird that the 
difference iri basketball rules for girls and boys ^i;nied her 
equal protectidri because it disadvantaged her in competing for 
college scholarships. College women's teanis play by standard 
rules. The court answere^d this claim by say^ equal 
protection clause of the fourteenth amendment "req^ares equal 
treatment of persons subject to a state's laws:. JKsparate 
treatment, or disadvantage, with respect to womeh from some 
other st^|e, fails to present a ci^aim under the equal proteetibh 
clause , " 

In sharp disugreement with the|^ two cases Is a rulihg by a 
federal district court in Arkansas. The court deeided thav 
different rujes f-^r ;riris ahd boys basketball did deprive girls cf 
equal protection. Vhe ruling was based oh what the court sa^v 
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as ihsuffieieht justification by the athletic asabciatibh for the 
dispa^rity in the rules. No physiblbgical justifieatidh cbiild be 
shown and therefore* the aasbciatibh was left with "tradition," 
which could hot justify the disparity. 

IV. Clubs and Ndhathletic Organizations 

Just as rib cdristitutibftal right tb participate iri spbrts ex- 
ists, cburts have ribt recb^ized ariy legal right to membership 
in school clubs bf hbriathletic brgariizatioris. Claims that club 
memberships are protected rights br property interests have 
been cdrisisteritly rejected. A district cburt in Wiscousiri held 
that a student reftased adrtlittarice iritb the Nation ftl HdndriSdciety 
had not suffered any irijury to his cdristituti<' . ^ Mghts. The 
court ruled that since no fundamental iiltt - ^vas at stake 
school officials did not have to comply with ; ocedural dUe 
process guarantees of Gbss v. Lopez . 

A ^urther illustration of the judicial system's reactibn io 
such attempts can be found in Bernsjein y* Menard . 
Bernstein was demoted in the school band for failing to accom- 
pany the band or^ a required trip. Bernstein sued in federal 
district court seeking to regain his jformer position as "first 




presiding jiidge and was summainly dismissed • Crther attempts to 
exteni^ ^Goss to school clubs and athletics have met with similar 
fates • 



The courts ha^e also held that certain secret and/or 
undemocratic societies ^ay be banned altogether frorr schools. 
The t/hited States Supreme Court upheld a Mississippi Statute 
which prohibited Greek letter fraternities and societies from the 
state's educr*ibhal ihstitutibhs (including universities). 
Efforts to prohibit such organizations ih_seebndary schools have 
been undertaken in twenty-si^ states. These aetibris have beei? 
upheld by cburts in several. Only in Missbtiirighas the state 
been dfhied the ability to bah such scci2ties. A statute 
cbverihg such br gahizatibris dbes hbt exist in Wiscdrisih. Iridir 
vidual schbbl systeins cbuld, however,, impbse restrictibris bh 
membership iri thbse types of brgariizatioris. 

V. Summary . 

As a geriefal rule, _ < ^rts Have beeri less likely ^b iriterfere 
with school policies related to activities thari tb thbse areas mbre 
centrally related to the educatidrial missibri of schools. While it 
is clear that schools must be perAsitivp. td issues of sex 
discriminaticn in athletics "^nd activities, r> court has held that 
schools cannot develop roaGonahle rules egarding particip«tidri 
in acti'^dties , or that there is a cdnstittr I .aal right to oarticipate 
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in sports. Schools or athletic asisoeiatlons, then, cum p; omaig^ate 
rules covering questions of eiig^biilty , post seaso^n piay, and 
removal ffdrri a sports team. Such rules, of course, must he 
evenly enforced and decisions regarding participation must be 
made with reference to written rules. Such rules should be 
b 'Sd on considerations related to student health , safety, _ or 
s* liii desired goveiriniental purpose such as preventing 
r<' . ! uiting. Rules related to improving team morale, or bthei* 
-ly stated rationales vyhich coaches might devise, are less 
o withstand legal challenge. 
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CHAPTER 7 
COlVlPULSbRY ATTENDANCE 
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1. For what reasons may a child be excused from 
cdmpulsdry school attendance? 

2. What constitutes a private school for purposes 
of the statute requiring children to attend 
public or private schools? 

3. What constitutes adequate "home instruction^ 
as an alternative to ptiblic or private school 
education? 

4. How may a school penalize a child for truancy? 

5 . May a pupil be denied credit for a course 

solely because of the pupil's unexcused 

absences from school? 

6. When may^ children be charged tuition to attend 
public school? 

7. Do fidl children^ have to be immunized before 
they will be permitted to attend school? 

8. May pregnant students or married students be 
excluded from school? 



I. StatatoryL^equiremenJL_Qf Gompulsogy- Attendance > 

Wil^hsih's compulsory school attendance statute, Wiscbhsih 
Statute 5 118,15, requires all children between the ages of 6 
and 18 "to attend school regularly during the full peiibd arid 
hours that the public or private school in which the child should 
be erirblled is in sessibri until the end of the school term ^ 
quarter or semester bf^the_ school year in which the child be- 
CK>me8 18 years of age." The state legislature has made it clear 
that children with exception^ educational heeds are covered by 
the reqiiirements of this law. The cbmpidsbry school attendance 
law puts the burden on any person haying a child under his or 
her cphtrbl to ensure that the child attends school. Parents or 
guardians who dp hot comply with the law may be guilty of a 
misdemeanor punishable by a fine ahd/br imprisbhmeht. There 
are, however i several exceptibns to the cqmpulsbry attendance 
requirement; these are discussed later in this section. 

Alternatives to Traditional Public Education . The Wisconsin 
compulsory school attendance law provides a number of alterna- 
tives to traditional public education. One such alternative is 
attendance at a vocational, technical, and adult education schCK>l 
(VTAE). ^• 
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Upon the child's request of the school board and 
with the written approval of the child's parent or 
guardian, any child who is IB years of age or over 
may attend, in lieu of high school of Qh a part-time 
basis, f vocational, technical, and adult education 
school. 

The cost of the pupjljs education at the VTAE is to be paid by 
the pupil's home school district. The cost to the home schoo? 
district may include transportation, board, and lodging expenses 
as well as tuition and fees; The VTAE must provide the pupil 
with courses for which ^edLt will be given to meet high school 
graduation requirements.^ Sjome VTAE schools, unfortunately, 
do not design programs for high schcRSl students, arguing that 
their mission is to serve older Students. Some school districts 
decline to approve the transfer. 

A second altefhative permitted under the^qompulsbry school 
attendance law involves tiie modification of a pupil's prograjn^or 
curriculum. A pupil's parent or guardian (or the pupil if the 
parent or guardian is notified) may request a program or curn- 
culum rnodifieation. Permissible modifications include, but are 
not limited to. the following: 

1. Modifications within the child's current 
academic curriculum. 

2. A school work training of work study 
program . 

3. Enrollment in any alternative public school or 
program located in the school district in which 
the child resides. 

4 Enrollment in any nbn sectarian private school 
or program located outside Jhe school district 
in which the child resides, which complies with 
the requirements of 42 U.S. C. 2000d. [This 
is Title VI, which prohibits discrimination on 
grounds of face, color, or nationd origin 
under any pfbgram or activity receiving 
fedefai financial assistance.] Enrqllment of a 
child undef this subdivision shall be pursuant 
to a ebntfactUal agreement which provides for 
the payjnerit of the child's tuition by the 
sehbbl district. 



5. Home-bound Study, including nonseetanari 
ebffespbhdehce courses or other ebufses of 
study appfoved by the school bbafd bf 
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nonsectarian tutoring prbvio j by the school 
in which the child is enrolled. 

6. Enrollment in any public educational program 
located butsidg the school district in which the 
child resides . 

The law does not require a Bchodl board tb grant a request 
for a program or eurrieulum modification but ^ if a child's parent 
or guardian is not satisfied with, a decision made in response to 
"a mbdifieatibh request, he or she may request that the school 
board r^ew the decisibh and render their final determination in 
writing. It is possible that the parent or guardian could obtain 
limited review bf tha. board's final decisibh iri circuit court on a 
writ bf certibrari. Therefore ^ the school board should 
articulate a clear rationale^ including underlying policy 
ebhsideratibhs i for any negative decision. Also, the "exhuastiqn 
of administrative remedies" doctrine would, in most cases, 
require schbbl board review to be sought prior to resorting to 
judicial revie\;. Curriculum mddificatidns must be considered 
before a child may be prosecuted for truancy and before a 
child's parents may be prosecuted for failure to send their child 
tb schbbl. 

The Supreme Cbuft of the United States has interpreted ^^^^^^ 
Cbhstitutidh to require a third altern^ive to traditional ^s^^ 

educatidh~~priyate schddl instruction. In Wisconsin, private 

schddl educatidri is expressly recognized Jn the cbmptdsb^ 
attendance statute as fim alteriiatiye to public education. 
There is currently a void in Wisconsin law with respect to what 
will be considered a "private school'' for purpbses of the 
compulsory attendance statute. I^n-i983 the Wisconsin Supreme 
Court ruled, in State v.^^opanz , that the phrase "private 
school" as used in the compulsory attendahee law is 
impermissibly vague. Consequentljr, the court held that until 
the state legislatiure or the Department bf Public Instruction 
satisfactorily^efines what is a "public sehbol," any pix)secutidh 
under^ the compulsory school attendance law ihvblvln^ attendance 
at private schools would be uhebhstitutibhal. Until private 
% schools are properly defihed, any persbh can prbbably avdid a 
conviction for failure to send a child tb_ schbbl b^ claiming that 
the child attends a private sehboL It is unlikely that the 
leipslature and the Department bf Public Ihstructidh will allow 
this situation tb persist for Ibhg. 

A related alternative prbyided by Wiscdhsih law is commonly 
called "hbme ihstruetibh. " The cbmpulsdry schddl attendance law 
provides the follbwihg: ^ 

Ihstruetibh during the reqmred period elsewhere 
than at schbbl may be substituted for school 
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attendance. Such instruction must be approved by 
the state superintendent as substantially equivalent 
to instruction given to children of like ages iji the 
public j^r private schools where such children 
reside. 

Case law in the area of home instruction In Wisconsin, as 
well as in the rest of the United States, seems to indicate that 
the substantial equivalency requirement of the home instrUctidn 
alternative will not be held to be too vague to be enforceable. 
A parent may be entitled to seek judicial _ review of a state 
superintendent decision denying approval of a proposed home 
instruction program. Once the superintendent has decided, or 
a final determination on appeal has been Jnade that a program of 
home instruction is not "substantially equivalent" to regular 
school instruction, a parent who ebhtihues to keep a child at 
home may be prosecuted under the cbmpulsbry attendance laws. 

The final\ alternative to traditional public education provided 
for by Wisconsin law is designed to meet the special needs of 
exceptional children. Children with, exceptibnal educational 
needs may fulfill thi requirements of- the cbmpulsory school 
attendance law by attendahctj in "special education programs 
operated by a school district , county handicapped children's 
board, board of control of a cobperatiye educational service 
agency, state or eauhty residential >fa«litr or private specif 
education service." It should be noted that any^ alternative 
provided under this section must cbmpiy with relevant state and 
federal laws requiring equal educational opportunity for 
exceptional children. These laws are discussed in Chapter 9. 

Exceptions to Cbmpulsory School Attendance . The state 
legislature and the federal courts have carved out several 
exceptions to the cbmpulsbry attendance statute . A narrow 
exception was created by the United States Supreme Court Tor 
Amish youth _ under the free exercise clause of the first 
amendment. In addition tb the Constitutional excepti<^, the 
state legislature has recognized several ot^er special 
eireurastahces which warrant exemption from the cbmpulsbry 
attendance statute. 

In 19Z2 the United States Supreme Court held in Wiscbhsih 
V. Ybder that ehfbrcing Wisconsin's compulsory attendance 
statute against Amish parents violated the free exercise clause of 
the first amendment. The Supreme Court reebghized that the 
state indeed has a compelling interest in educating its youth^ 
Nevertheless, in thp special circumstances presented by the 
Yodef case the Court found tjiat the state's interest was 
outweighed by the parents^ interest in the free exercise ^ their 
religibn. The Yoder decision established criteria fbr a 
feligibus-based exception to compulsory attendance laws which 
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are sufficiently strihgeht to preclude almost <.' / religious group 
other than the Amish from quaHfjring for thi exception. The 
fbiiowihg factors seem to be critical to the Gburt's decision: 

li History of the reli^bh. The Court noted that 
the Amish have a long tradition in the United 
States^ The^ history of the Amish as ah 
identifiable religious sect with_ ah establisHed 
dogma and a cdmmuhity of believers or 
adherents to that dogma seems to be essential 
to the Court. The implication is strong that 
less "traditional" religions are hot eligible for 
the exception. 

2. The nature of the belief. The Supreme Court 
made it clear in Ygder that only "religious" 
arid not personal » philbsbphical. or ideological 
beliefs are protected by the free exercise 
clause of the first emendment. "A way of life, 
however virtuous or admirable, may not be 
interposed as a barrier to reasonable state 
regulation of state education if it is based on 
purely secular considerations ; to have the 
protection of the Religion clauses, tj^ claims 

must be_ rooted in reUgious belief." Thus 

only if the reUgpon it sel f has a tenet jvhich is 
> violated or endangered by the compulsory 

attendance law will this type of exception be 
made. 

■ V «ir» 

^3 ; , The inter relatiojriship b et ween the religious 
belief and the daily mode of living. An ab- 
strfiK!t religious belief whjch cbnfKcts with the 
compulsory attendance statute is not sufficient 
to^ avoid enforcement^ of the statute bh religibus 
grounds. In Ybder , the Amish argued that 
their way^bf life was dictated by their religibh 
and endangered by the secular edueatibh bf 
their children. TJie fact that the Amish were 
largely insulated frbm secular society and did 
ihcbrpbrate their dfidly beliefs into their, daily 
lives jiarried great weight with the Court. 
The Court accepted the argument that the 
exposure of Amish adolescents to secondary 
school "substahtially ihterfer[edl with the 
religibus development of the Amish child and 
his integration into the^. way of life of the 
Amish faith commuhity." 



4 . The self-sufficiency bf the Amish . Preparing 
youth for gainful empldynleht and for 
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participatjbri in the society are major purposes 
of cbmpiilsbry attendance laws. In Yoder the 
Court rioted that the Amish ari largely 
independent of the rest j)f society. They are 
exempt from Social Security Act taxes because 
they do not accept Social Security benefits. 
Their communities are self-sufficient, pperatihg 
without government support . The Amish 
communities are primarily agrarian ; the 
training that the youth need to participate Jn 
the government and maihtenahee of the Amish ^ 
community can be effectively provided by that 
community. Jn short, the Court found that 
the purposes of the ebmpulsbry attendance 
statute were adequately served by the infor- 
mal, social^ and vbeatibhal training provided 
by the Amish cbrnmuhity. 

In Yoder the Supreme Cburt found that the free exercise 
interests of the Amish butweighed the state's interest in 
requiring school attendance of Amish youth beyond the eighth 
grade. It is, however, unlikely that many, if _any, other 
reli^o^s groups could meet the criteria established in Yode r for 
religious exemption from ebmpulsbry attendance laws. 

There is every ihdicatibh that the Yoder standards will be 
narrowly applied, as the United States S upreme Court intended . 
In 1978 the Wisconsin Supreme Court ruled that parents cbuld 
nbt avoid the requirements of Wisconsin's compulsory attendance 
statute by claiming that the public 1 school curriculum violated 
their "rehgibu&" .beliefs regarding white supremacy, capitalism, 
and humanism. ' The court viewed these beliefs as "ideologiqaj or 
philosophical beliefs rather than fundamentally rehgious 
beliefs. ''"^ 

In additibn to ttje constitutionaiiy required religibus excep- 
tibh, the state legislature has recognized the following four 
exceptibris to the compulsory school attendance stat^ite: 

1. High school graduation. Any child who is 
under 18 years of age but who has graduated 
from high school ^ exempted frbm cbmpulsdry 
school attendance. 

2. Limited exception fox children over 16^ A 

child who is 16 or bldel^ but who has not grad- 
uated, must, upon request; be excused from 
school attendance in Wiscbhsih as fellows: 

Upon the child's request and mth the^ written 
approval of the child's par<3nt or guardian. 
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any child who is 16 years of age on over shall 
be excused by the school board from school 
attendance. A child who is, excused from 
school attendance under this paragraph sh^l 
be informed by the schpol board of the avail- 
ability of prbgrarris within the vocational , 
technical, and adult educatibh system and of 
the child's right to be readmitted to 8chcK)l 
upon request. The ischobl board may specify 
when the child will be excused or readmi^d 
after being excused from school attendance. 

In other words, a IB year old may drop but of 
school if the parent or guardian consents in 
writing. This cbmpromise pTOvisioh was nec- 
essary _ to secure the passage of the unifbrm 
age 18 requirement for compulsory school 
attehdahqe. * 

3. Good cause. Section f 118.15(3)(b) of Wis- 
consin's compulsory attendance law provides 
that a child of any age -may be excused from 
school attendance for "good cause." JJnlike 
the exemption for children 16 and older^ the 
pTOvision gives the school board discretion 
over whether or not to excuse the child, 
requires the excuse to be^ based on good 
cause, and limits the duration of the excuse to 
one year (although the^ statute does hot 
prohibit a chiW frorn being excused more than 
once). Both this provision and the provision 
for children 16 and older reqtttre the written 
approval of : a parent or guardian. 

Stricjly spealdng, "good cause" excuses apply 
to any absence from attendance acceptable to 

the^ board (or, by delegation, the sch<x)l 

administrator) which is hot exMessly pTOvided 
for under Wisconsin Statutes § 118.15. This 
is a catch-all provision vesting broad 
discretion in the scHbol vboard* subject to 
parental ebhseht. Although we are not 
acctastbm^ to thinking of them as such, deer 
htihtihg, «amily vacations * death in the family, 
and so forth, can be good cause excuses. In 
these situatibhs, parehtea cons^^ is typically 
provided after the fact by a parent's note 
explaihihg the reason for the absence. School 
boards must establish a written attendance 
policy specifying acceptabli^greasons for good 
cause absences from school. 



Good cause for an exicuse under this |)rqvision 
may riot be based upon the child's exceptional 
educatibrial needs. While an exquse for good 
cause must be in writing and must state the 
time period for which it is effective, the 
statute does not seem to require that the 
reason for the excuse be recorded; However, 
a statement of reasons is adyisabje for long 
t€i-m excuses , particularly those which are for 
unusual reasons, since a parent may later seek 
to revoke consent and challenge the excuse as 
arbitrary and capricious . eontemporary 
statements of the rationale geheraiy jare 

accorded more weight than after-the-fact 

explanations offered once Htigatioh has 
commenced . 

School boards may find the excuses- for good 
cause or thqse^ for children 16 or older to be 
attractive alternatives to exjpulsioh. Firsts a 
child may be^ excused from school only if the 
child's parent or guardian and the school 
board agree, eonsequehtly the excuse process 
does not ivequire the fbrrhal ribticei hearing, 
and appeal procedures which are required for 
expulsion. Second, a school board pTObably 
has some obligation to prbvidfi for the educa- 
tion of ah expelled student while it Jias no 
similar obligation to children who have been 
excused from school attendance. Cautidii is in 
order for disciplinary removals under the good 
cause prbvisibri, hbweyer* since under the rule 
of ejusdem generis (that is* a specific statute 
controls in^ case of cbriflict with one of general 
applicatibaL it_ may be af giied that Wisconsin 
Statute^* 55 120.13(l)(b) arid (c) provide the 
^exclusive mearis fbr removing disruptive stu- 
derits in the forms of suspension and expuj- 
sibri . Therefore * districts which are deter- 
miried to use "g<X)d cause" in this jg^rey area 
wbuld be well advised to include, in the parent 
cbriserit form, a statement to the effect that 
the parent has" beeifc j)rovided with a copy of 
Wiscbrisiri Statutei 55 120.13(l>(b) ahd (cK 
uridef stands the rights accorded ,_ and freely^ 
waives them. It would also be advisabie for 

the student to : sign this lEbrm. ^Many school 

districts' long standing practices to the 
cbritrafy are not necessarily lawful. 
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The excuse process nrny also be an attractive 
option for ' students who might otherwise risk 
p rosecu tion fb r t ruancy ; • At t he fechoql ' s ^s- 
cretiqn,* a' child who would othervdse be truant 
may be excused from attendance , thus avoiding 
the Je gal and social implications of truancy, 
Again^ words of ^caution are in order. • Ex- 
cusing from attendance^ a sttident who habit- 
ually violates compulsory ^a^^ laws can 
be jurgued to be contrary to the * manifest 
intentiop of the le^slature. Su6h excuses are 
subject to charges of arbjtranness or , 
capric^ousness and abuse of discretion. 

Where members of fiarticular social classes or 
racial groups have been dispYopbrtibhately 
subjected to exelusibhary discipline, / courts 
have sbihetimes found ebristitutiboal and statu- 
tory violations. School boards should 6e V 
careful to ensure that minorities ar^ ilot 
disprbpbrtibhately excused from school 
attendance. ^ ? 

4. Physical br mental cbhditibh. A school board 
may excuse a child from school attendance if 
the child is temporarily hot iil proper physical 
or mental cbhditibh to attend school or a 
special education program but the child can be 
expected to return to school or the piX5gratn 
once he or she is better. The sc^chdI attend- ; 
arice of fleer might require & statement jfrqm the 
physician » dentist, chiropractor jr pptometrist, 
psychologist, or Christian Science practitioner 
as proof of the child's physical or ^ mental 
condition. An excuse under this provision 
must be in wriUnjg .and it mu^st state the ti^ie 
period for which the excuse is valid. Su^ an 
excuse is valid for only 30 d6y § at the most , 
but there is no restriction cm the number of 
times a child can be excused. . ' 

Accommodation^of Reiigious Practices ^ ^s ^scussed in the 

preyiou s section , children" wiU be exempt^c^ f roni compulsbry 

school attend^ in the rare case that the parents* first amehd- 
ment interests in the free exercise of tSeir reHgioh outweigh the 
state's interest in the education of aH children. In additibh, 
Wisconsin law provides certaih accommodatibrtp fbr religibuM 
practices.^ The compulsory school attendance statute expressly 
excepts feli^:us hblidayfifcg^ the days which children are 
required to attend school. W^consin also has a released time 
for relipous instruction statute which requires sehbbl boards' 



to permit pupils, with wrritteh permission of a parent or 
guardian, to be absent from sehool for one to three hours per 
week tp obtain reU^ous instruction outside the school during the 
required school period. The school board decides for what time 
periods the children may be abseht-irbm school for this purpose; 
A school-board may deny a child the privilege of released tim^ if 
the chijd fails to attend religioUs instruction after requesting the 
privile'ge. The school district is not responsible Jot the 
transportation of ehildreh between school and the place ^of 
religious ihstruetlbri , and the statute releases the school dist net 
from ill liability for a pupil who is absent from school under the. 
released time prbvisibh, 

H. Truancy and Parental Violations of t he Conip ulsbgy School 
Attendance Law . [ 

Wisconsin Statute f 118.16 provides for the enforcement of 
compulsory school attendance. Under the statute, "truancy" is 
defined as "any absence of part or all of one or more days from 
school during which the school attendance offleer,^ prihcip^j^ or 
teacher has not been notified of the legal cause of such absence 
by the parent or guardian'^bf the absent pupil, and also means 
intermittent attendance carried xm for the purpose £f debating 
the intent of Section § 118.15. Thus, "truancy" deludes the 
occasional class cutter as well as the student who «is absent 
without excuse for one or more days. School boards must 
establish a written attendance policy specifying the reasbns for 
which pupils may be absent from jpublic schw>l. Copies of the 
attendance policy should be disseminated to each pupil enrolled 
in the district's public schools ihd must be made a^yallable upon 
request. 

All teachers in Wisconsin are required by jaWg^o record the 
daily attendance of ail pupils under their cliiarge.. The 'school 
attendance officer has the duty to "determine daily which pupils 
enrolled in the sehdoL district are absent from « school aij^ 
whether that absence is excused under Section^ 5 118.15. ' 
The attehdahee officer must notify the parent or guardian of the 
child's truancy and direct the parent or guardian either to 
return the child to school by the next school day or to provide 
ah "excuse" for the child's absence. The "excuse" provided by 
the parent is more prdperiy viewed as an explanatibn of the 
reason for absence since the decision as to whether or not the 
absehee will be excused for school attendance enforcement 
purposes rests with the school district. 

School Enforcement of Co mpu l sory A ttehdance . Wisconsin 
Statute 5 116.16 expressly prohibits the public schotfl from 
denying a pupil credit in a course or subject solely because of 
the pupil's unexcused absences from sehbdl. The statute allows 
school boards to establish policies which utilize detention as a 
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deterrent to truancy; Beyond these two prbvisibhSi the law is 
silent oh what method schools rhay use to punish truancy, 
Typical deterrents in addition to detention and denial of credit 
include automatic grade reduction and suspension followed by 
expulsion. The last twb are probably not permissible in 
Wisconsin. This ia so because cpmpUlsory attendance Is a penal 
statute' providing for legal sanctions against violato In gal 
terms, penal statutes are to be strictly construed in accordance 
with their terms. Punlshm^ht other than as expressly provided 
for in such statutes vvill_ rarely be sanctidiled on review by thff 
courts. In April 1983, a bill was introduced in the State 
Senate to amend the school attendance enforcement statute to 
permit grade redtictiphs and cr^^t denials because of a pupil's 
uhexcused absences from school. 

JudiqitU gnforcement of Cpmpulsory Attendance . A child 
who is habit ualiY truant from school may be proceeded again^^^ in 
juvenile court. A parent or guardian who falls to sen^ 
her child to sch<x>l as required by law may^be^ prosecu^^ 
cuit court and XUied from $5 to $50 or imprisoned up to three 
months or both. The Institution of proceedings agdnst a child 
in juvenile court fbr habitual truancy dp^s not pr^^ 
c^zrrent prosecution of the cbfld's parent or guardian for failure 
\<i send the child to school. _ An ^ctiqn against the parent or 
guapdlan'^ will be dismissed upon ^roof that the chiW^ 
obedience precluded the J3arent or guardian's compliance with the 
law. Upon such proof, the cjdld will b^g:eferred to the juvenile 
court if that has not been done already. 

While it is clear that a child or his or her parent may be 
punished for the child's truancy, a very important aspect; of 
Wisconsin lavv is that the initial burden is oh the schbdls to 
remedy the truancy problem. Before a child me^ be referred to 
the juvenile court for habitual iruahcy and before a parent or 
guardian may be prosecuted for viblatibri of the compulsory 
school attendance law, the scJjbbl muat^take affirmative steps to 
investigate and remedy the cause of Ihe child's truancy • Within 
one year prior to the inetitutibh of any judicial proceedings, 
appropriate school personnel must: 

tf 

• 1^. meet or try to meet with the child's parent or 
guardian to discuss the child's truancy; 

2. provide the child with an opportunity for 
educatibhal cbunselihg to determine whether a 
change in the child's curriculum would resolve 
the truancy and, if so, consider curriculum 
mpdificatibn; 

3, evaluate the child to determine whether 
learning problems may be a cause of the 
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tfuancy and, if so. ^ take steps to overcome the 
learning p^roblems; and 

4 , conduct an evaluation to determine if social 
problems may be a cause of the truancy arid, 
if so, take app^pjpriate action or make appro- 
priate referrals. 

By its terms, the statute suggests that these four 
conditions preceeding truancy prosecution or juvemle court 

^ referral are absolute. Tlds does hot mean that parents or 
students may avoid court action by refusing to participate in or 
make themselves_ available for such activities. Although no 

a appellate decision has reached this issue, several unreported 
circuit court decisions haVe ebhcluded that an\ absolute 
requirement for completion of the four cbhmtiohs would work an 
absurd result and frustrate the purposes of the statute in such 
situations. qtherwise. the uiiebbperative parent or student 
could veto his^ or her own prbseeutibh by simply refusing to 
participate in meetings and evaluations. Therefore, these courjs 
have held it is Sufficient compliance with the statutory conditions 
before prosecution when the district makes a good faith effort to 
arrange for the requisite meetings and evaluations bu^ is 
thwarted J>y actions of the parents or student. In order to 
demonstrate such good faith efforts, districts are advised to 
notify the parents in writing of the need to explore th^ four 
areas outlined above (explaihihg each) and spec^^ a time and ' 
place for any meetings. The letter should place the_ burden on 
the parent for making schedule changes, and a log of missed 
appointments should be maintained. Several attempts of this 
nature are advisable so that a clear track re^iord is established 
before referral. . 

lii. £ree^ Education for Resident Students 

The Cbhstitutibh.bf the State of Wisconsin requires district 
schools to be "free Bnd withput charge for tuition to^ SI g^^ldren 
between the ages of 4 and 20" residing in the district. Both 
this provlsibn arid the Wisconsin Statute ^^oing the consti- 
tutibnal requirement of free public education are silent oh the 
questibh bf what constitutes residency enjitlihg a child to a free 
education. The Wisconsin Attorney General has said that as 
sbbn as a family moves into a school district with the intention of 
making it^^eif home they acqirire a residence there for schbbl 
purpbses. 

Statutes entitling residents of school districts to free public 
education are generally construed broadly, evidencing th^ state's 
ihtehtibn to provide all children within its bbrders the oppor- 
tunity for a free education. In summarizing case law iil the 
area* American Jurisprudence states: 
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Residence entitling infant to school privileges is 

distmguished from domicile or the technical and 

narrow jise of the Jerm "residence" for the purpose 
of suffrage or ^ther like purposes, and is con- 
strued in a liberal sense as meaning to live in or be 
ah inhabitant of a school distnct, the purpose 
being hot to debar from school privileges any child 
of school age fouhd within the school district under 
the care, custody, ^ rontrol of a resident thereof, 
(eitatiohs omitted,] 

In accordance with a preferehce for a;^ liberal defihitibh of 
residency , the Attorhey Deheral of Wisconsin has said that 
school-age childreh, located in a school district for the primary 
purpose of making their home ih the district while their parent 
is working there, are to be regarded as residents of the school 
district fbr school purposes. This is so even if the family has 
ho ihtehtioh of establishing a "residence" ih the district and 
intends U^^ return home when the parent's work has _beeh 
completed. Similarly ,^ the Wiseohsih Departmeht of Public 
Instruction considers the childreh of migraht workers to be 
residents of the school district ih which they live while their 
parents are working In Wiscojisih., thus entitling the children to 
free public education in the district. 



In practice^ the issue of residency is rarely raised ih the 
case of entire families mbvlhg from one district to another; the 
common question arises when children are living ih a district 
without parents or legal guardian. The law on the subject was 
settled: in _ Wisconsin bSgthe early case of State ex rel School 
j^lstrict #1 _v. Thayer which adopted the liberal^ so called 
"New Hampshire" rule of school residence for tuition purposes. 
Thayer invdlyed a young mother who had been abandoned by her 
husband. Although she was able to find work as a teacher in 
Milwaukee, she was unable to maintain a home and support her 
children on her meager salary so she sent her children off to 
live with a friend in Waukesha . The Waukesha district , 
however, refused the youngsters' admission absent, tutitiqn 
payment, claiming^ tjieir legal residence remained that of the 
mother . In ruling in favor of the children ^ the court observed 
that by establishing the district schools , the legislature sought 

to achieve universal ed the state's youth. Adoption of 

strict legal reside^ for school admisswn_ would 

frustrate this purpose where children are Uvijig away from Iwme 

for legitimate reasons^ Thus, Jhe court^ fbun^^ that ^'simple 

residence" was sufficient fo^ admission provided J hat children 
were hot s^t away from home simply out of preferejice for one 
school over another. The court observed that this condition was 
hecessary lest a disihcehtive be created for communities which 
would otherwise tnaintaih "superior schools of high order," 
apparehtly fearihg that a v holely uhfettered residence rule would 

lly 
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result In a burdehsbme influx of unaccompanied chiKreh seeking 
better schools. Thus, under the Th a yer rule, a child 
unaccompanied by parent or guardian is a resident for school 
purposes if: 

1, the child is actually living inkthe district (i.e. 
bed and board), and 

2. the child is present in the Sstrict for ^a 
primary purpose other than to attend school in 
that district. 

. -- 44 

Thayer remains the law in Wisconsin. 

1982 the United States Supreme Court , in Plyjer v. 
Doe, ruled unconstitutional a Texas statute prohibiting the use 
oT^tate funds to educate xindocumehted alien school age children 
and authorizing school districts to deny such children enTOllment 
in the district's public schools. Based oh this statute, the State 
of Texas had refused to reimburse local school boards for the 
education of illegal alien childreh and local school boards had 
charged these children tuition as a prerequisite to enrollment in 
their schools. 

The Supreme Court, finding that the equal protection clause 
of the fourteenth arnehdmeht applies to illegal aliens , held that 
no substantial state interest was furthered by the Texas policy 
denying "a discrete group of innocent children the free pu 
education ^ihat it offers to other children resident within its 
borders." The Court specifically rejected, the state's cl^m 
that its interest in the "presefvatidh of the state's liinited 
resources for the education of its lawful residents" was a 
sufficient justification for the disparate treatment of iDegal 
aliens. In additldh, the Court found that the Texas statute 
could not be justified as a means for mitigating the potentially 
harsh ecbhbmic effects of illegal immigration, since the state 
could utilize more effective methods to deter such immigration^ 
Texas has since adopted a statute requiring district residence 
for admission and defining residence in terms of the "simple 
residence" rule of Thayer . This statute was upheld by the 
United States Supreme Court ag^dnst challenges ^ the same 
interests as were present in the earlier P l yler case. 

A school board may admit ^nresident pupils if the school 
district's facilities are adequate. The school board must make 
a written agreement with the nonresident pupil'a parents for the 
payment of tuition before the child will be admitted to school in 
the district. The parents are responsible^ |br_their ndnresident 
child's transportation to and from school. The amdunt to be 
charged for tuition must be cOTiputed. according to the method 
described in Wisconsin Statute S 121.82. The Wisconsin Statutes 



permit tttitibh to be waived in certaih cases » such as where the 
nonresident pupil's parent or guardian establishes residence in 
the sehcgd district within a specified time after the child is 
enrolled, or when a resident pupil's parents move out of the 
school district during the second semester of the school year in 
which case- tuition^ may be waived only for the remainder of that 
school year. Tuition, majr also be waived for studeg|s who 
attain -Senior status Jb>efore_ moving but of the district. The 
State Department of Public Ihstructidri interprets senior status as 

bccurihg upon cbmpletibh of 11th grade studies. Thus, a 

student who moves in the summer months after finishing 11th 
grade has attained senior status and may finish school without 
tuitibh, Under certaih circumstances specified by statute^ a 
nbhresideht pupil's tuition ^ight be paid by the school district 
in which the c^d resides* by ^ge county in which the child's 
parents reside* or by the state. 

The Milwaukee School System is rejrxiiated by a separate set 
of statutes ^ from those which apply to the rest of the state. 
However, the provisions for jfree jpubUc education rad fo^^^ the 
admissibh of nonresident students *ire substantially the same for 
Milwaukee as for the rest of Wisconsin. 

IV. Immunization 

Courts typically uphold state statutes which require 
immunization of pupils as a prerequisite of school attendance. A 

parent may be subject to prosecution tahder cbmpulsbry 

attendance laws ^or friiure to s^nd his or her child to school if 
the school declines to admit the chiid because of the p^^reht's 
refusal to allow the child to be immunized. Wisconsin law is 
unusjial in Jhat it provides a ^rtually unlimited exemption from 
its reqtairement of immunization. The state must waive the 
immuhization reqtiirement if ah adult student br a mihbr student's 
parent or guardiah objects to immunizgtlbh_ "for reasons of 
health, reiigioh, or persbhal cbhvietibh." Children who have 
not been immunized fbr a particular disease iMy be excluded 
from school if a substantial butbreak of the (Usease ari^ in a 
school or in a municipality in which the schbbl is located. 

Within 30 schbbl days after being admitted to school, a stu- 
dent must present written evidence of receipt of the apg|opriate 

immuhiz^atibhs, br a written waiver of immunization. The 

schbbl bbard may exclude a first time d|<lmittee from school for 
fcdlure tb cbmply with this requiremegg. In addition, the state 
rrifey impbse a fine for hbhcbmpliahce . 

V. Married Students and Pregnant Students 

The majbrity of courts today hold that students cannot be 
excluded from school or from extracurricular activities because 



115 



they are married. The Wisconsin compulsory ssehbbl attendance 
statute expressly prohibits compelling a g^regiiaht girl to 
withdraw from her regular education program, 

VI, Summary . 

There is no more frustrating area for school personnel to 
address than repeated truancy. In part, this is due to 
conflicting values present in schools regarding students who do 
not attend. Because these students are sometimes disruptive 
when they are present, there is a tendency to bverlddk 
unexcused school absences and to characterize the truant 
student as a troublemaker hot interested in the educational 
process. At the same time, the Wisconsin Statute oh truancy 
focuses on Jhe school as the source of truancy ^ asking the 
school to^emonstrate that it is hot the cause by faiUhg to meet 
the student's heeds. Truahey, theh, leads to much blaming and 
finger poihtihg, with ihsuffieieht discussion about the ways in 
which schools should address the problem. ^ 

it is clear that schools can address the problems of truancy 
and dropping out, though hcfc without devoting staff tir^^^ and 
other resources to the effort. Some Wisconsin 3chdQl districts 
already have successful programs which are aimed at students 
most likeb^ to leave school, either permanently or for shorter 
periods. 0t her schools seek to readmit students who have left 
ahd discovered that life "oh the outside" is not what they 
imagihed it would be. In all of these successful programs and 
efforts, truancy is seeh as a symptom, rather than as the 
problem itself. 

There is no pat cure for truancy. Both district attorn^^^^ 
and courts have heavy caseloads and limited staff; they rightly 
place more importance oh cases such as rape, murder, and armed 
robbery than oh complaints of truancy. However, early 
commUhicatibh between the school, prosecutors^ and jxidges can 
sehsitize these parties to the problem and can result ih 
coordinated programs where alternative avenues jtre explored 
before the problem cases arise. A model program was 
established in LaCrosse as a result of such efforts at early 
cdmmuhicatipn . There, the court hag appointed a lay pahel 
composed of persons from various commurdty, school, and related 
organizations. The panel hears initial tru^^^ 

causes , and de^es a prescription for jiorrectlhg the problem . 
This relieves the D.A. and courts of involvement in each case 
that comes up. However, if the truant fmls to foHbw th^ 
the panel's program, the courts and D.A. agree to prompt ahd 
cpmplete action on the referral. In sum, school systems must 
decide to systematically address the qu or face the 

prospect that chronic truancy will continue; 
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li What implieatibhs does the fourteenth amen<i- 
meht equal protection clause have for public 
school education? 

2; What prbtectibhs do students have under 
federal and state civil rights legislation? 

3. How are educationally deprived children served 
under Chapter 1 _ of _ the Consolidation and 
Irhprbvemeht Act bf 1981? 



4. What (services must school districts provide for 
children with limited English proficiency? 

5. What does the_ law require with respect to the 
equalizatibn of per pupil expenditures at -the 
district level? 

6. May school districts charge students fees for 
any materials or activities? 

7. May school boards Irnpdse a requirement that 
students pass a minimal competency test in 
order to receive a high school diploma? 





_ In - 1954 in the case Brown v. Boa rd of E duc ation^ of 
Tbpeka j the United States Supreme Court held that intentional 
radiil se^egation in the pubUc schools violated the e^^ pro- 
tection clause of the fourteenth j^mehdment. In subsequent eases 

the Supreme Court ruled that a finding of ihtentlbhal 
discrimination could be based on Jhe actions of aiate bffidals 
(including schod^ officials) where tjie purpose «aid effect bf thbs^^ 
actions was to increase segregation^ Whiie desegregatibh is not 
Included as a topip in tM^^^ 

intentional segregation and remedies impbsed to eliminate 

segregation are district spedflcj, an awareness bf several bf th^ 
key concepts of Brown and subsequent cases is essential to an 
understanding of what the law reqtiires bf school districts. 

The notion of what constitutes retentional discriminatldn" 
has been fairly well defined in the desegregation cases. Since 
Brown , a variety of educationed pj>acies and practices bnce con- 
sidered to be beyond judiciri rev^^ (e.g. , Iransfir pbUcies, at- 
tendance zoning, tracjdng and ability grouping) have been chal- 
lenged as di«criminatory under the fburteeiith amendment. The 
general rule emerging from these cases is that these policies and 
practices may violate the equal prbtectibn clause if they are 
accomplished with the purpose and effect of Increasing sej^re- 



or discriminating against students bn the basis of their 
f husr^ while the establishment bf cbmpetency testing 
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programs , ability grouping and tracking procedures , and 
attendance zones are still within the discretioiv of s^^^^^ 
officials i none of these policies and practices may be in^tit^^^^ 
with the purpose and effect of discriminating against minority 
students. 

The "equality of educational opportunity" concept^ first de- 
veloped in Brown t _has served as the basis for both federal and 
state legislation. Title VI of the Civil Rights Act of 1964 jpro- 
hibits discrimihatidn bh the basis of race , color , or natibhal 
origin ih^ among other things, educational programs receiving 
federal financial, assistance. Title IX of the Education^ 
Ameridmehts of 1972 ->and § 504 of the Rehabilitation Act of 1^^^^^ 
prohibit discrimination based on ^nder and handicap, 
respectively^ in programs receiving federal assistance . In 
Wisconsin I discrimitiatidn against pupils is prohibited by s 118.13 
of the Wisconsin Statutes which provides in part that 

no persbii may be excluded from or discriminat^^ against 
in adn>ission to any public school or in obtaining the ad- 
vantages, privileges, and courses of study of such 
public school on account of sex, race, religion, physical 
condition, developniental disability ... or national 
origin . 

The above listed federal and state Jepsiation prohibits vari- 
ous types of discrimination in pubUc^choois. The implications 
of much of this legislation ^nd relevant case law are discussed 
elsewhere in this sourceboqlc. in this chapter, the provisions of 
Chapter 1 of the Education eonsolidatioh and Iraprovemeht Act^ 
the BiUngual Education Act and Wisconsin's BUihgual-Bicultural 

Education Law jire discussed in some detail. These laws 

establish requirements for the provision of services to particular 

target groups and provide school districts _with financial 

assistance in implementing these requirements. The implicatidns 
of the equal educational bppdrttihity i*equireineht of the 
fourteenth amendment, state and federed laws, and relevant case 
Jaw for systems of school fihahee , school fees * and minimal 
competency testing are also disctassed. 

: : _ _ _ & 

I. Federai financial ^^siatahce To Meet the Special Educational 
Needs^f Bisadvanta^ed^ Ghildren t 

\ - * — 

Title 1 of the Elementary and Sebbhdary Education Act Was 

enacted in 1965. Its bbjeetive is to 

provide Rhahcial assistance . . . to local educational 
agencies serving ^reas with cbhcentratipils bf children 
from Ibw-ihebme families to expand and impfbve their 
educatibhal programs by varibus means (including 
preschbbl programs J which contribute particularly to 
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meeting the spec^ education needs of educatiohaily 



deprived children. 

In reco^ltion of the specif Educational heeds of children of 
certain migrant paren^ of Indian children arid of handicapped ^ 
delinquent, and neglected children, Gbrigress amended the law to 
provide finariciai assistant "to help meet the social educational 
needs of such children." Jn 1981, Gorigress enacted a revised 
version of Title I as part of the Education Corisblidatibri arid Im- 
provement Act of 1981. . Its "Declaration of Policy" includes the 
objectives of Title I , but cbritairis the additional objective of pre- 
vidirig financial assistance in such an way as to "eliminate 
burderisbmer unnecessary, arid uriprbdubtive paperwbrk and free 
the schbbls bf uririecessary federal supervisibri, dlrectibn^ arid 
ebritSDi." This revision bf Title I Is cbmmbrily referred to as 
Chapter 1. > 

Chapter 1 assistance is iu the form bf block grants which 
must be used by the recipient state arid local educatibrial 



for programs arid prbjects (iricludlrig the acquisitibri op 
equipmerit jarid^ wJiere riecessary * the cbristructidn of 
school facilities J which are designed to meet the sl^cial 
educatibrial rieeds bf educationally deprived children. 

The Act's fegulatibris define "educatibnally deprived children" as 
"childferi whose educatibrial attainment la below the level that is 
appropriate for children of their age." The Act covers chil- 
dren of preschqpl age> through age 21 (if they have not com- 
pleted the twelfth grade). Individual school districts may devise 
their own methods for determining whether or not a child's edu- 
cational attainment is below the appropriate level. 

A Wisconsin school district which receives Chapter 1 ftinds 
must comply mth certain requireraents of th^ its im- 

plementing reflations. These requirements are designed to en- 
sure that recipient schCK3l distri^^ use Chapter i monies to^^^^ 
meet the spedaJ e^ducational needs of the educationjdly 
children in the district. The major requirements are briefly set 
out below: 



i. School districts m^ust qpe^ jShrpter i pro- 
]^ects in_ attendance areas^^^ the^ highest 
concenjrationji of Iqw-iiicome children uriless 
the district has a uniformfly high cbriceritratibri 
of such children, In which case it may operate 
the prjgects in Ml attendance areas . An 
exception to the requiremerit bf esiablishirig: 
project aiteridarice areas is that- a schbbl 
district may use some Chapter 1 funds tb meet 
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the educational needs of cQi Idvv-incorae children 
in the cMstriet even if they are not in "low- 
income" attendance areas. Because a district 
may decide where to expend its Junds to jneet 
the educatibhal heeds of educationally^ dej)rived 
children, ah Individual child has no absolute 
right to be included in a Chapter i project. 
Nonetheless, a United States district court in 
Wisconsin has held that a child has _a_private 
right to sue at least for the enforcement of 
Ghapter 1 provisions which are ]pjecoh<tttibhs 
tb the receipt bf^ Chapter 1 funds. 

2. Every yeari recipient school^ districts must 
identify the educationally 0prived jJldldreh in 
their Chapter 1* project areas and' must detej^ 
mine the educational needs of those cHldreh. 

3. School districts recei:\dng Chapter 1 fiihds 
must use the funds "for a project that is of 
sufficient size, scope, and quality to give 
reasonable promise of substantial pTOgress 
tbward meeting th? special ^(^ucatibhal heeds of 
the children being served.** 

4. Recipient school districts must cbnsult with 
parents and teachers of children being served 

^ in order to design and implement Chapter 1 
projects. Accbraih'g tb Jthe ghapter. 1 regula- 
tions, the Act no Toriger requires the 
establishment of parent ^d>Hsbryg councils which 
were reqidred under Title 1^ However, a 
United States ^strict TOurt in Wisconsin has 
recently held that Chapter 1 _ j^robably 
incorporates the Title 1 requirement that 
parent advisbry cbuncilS be established ^^d - 
consulted pribr tb^^he adoption of migrant 
education programs. 

5. At least bhce every 3 years a ^jchooj^^digtriet 
must evaluate its Chapter 1 pregrams. 

6i Recipient school districts must pro^de for the 
"equitable participation^^ of educationally 
deprived children , residing in a Chapter 1 
project area who attend private schools. 

7. Chapter 1 expenditures, for cWldren in private 
schools must be equal (tricing into account the 
number of children to be served and their 
special educational needs) to such expenditures 
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for public school . children j and Chapter 1 
services provided to private , icHdol children 
must be equitable in Irelation tOj^ervices 'pro- * 
■/ vlded to public school children. The regu- 
lations imp«p certain require on the 
provision Chapter 1 services to private 
school chlfSen in order to avoid conflict with 
the religion clauses of the ^rst amendment • 
These requirements may be obtained from the 
State Department of Public instruction. 

In addition to the requirements • Usted a Act and 

its regulations set put three "fiscal requirements" which must be 
met by school districts receiving Chapter 1 assistance: 

1. " Maintenance of effort" requirement . \ Every 
year, a school district must spend a^^^ 
of what it spent the_ j>receding^ year to meet 
the needs of educationally depjrfved chpdrem 
The Department of public Instruction may 
waive this requirf^ment foj^ one jrear if it 
determines that such a i^idver wouW be eqt^^ 

ab le due to exceptional or un cont rqllable 

circumstances siich M natural disaster or 
severe economic conditions. 

.2 • "Suppiement, not -sugplaptj*- 



Chapter t fundj may to supjple- 

ment , jmd where practical increased the level 
of funds that would be made available from hbh 
federal sources for the education of children 
participcfting in Chapter ! p»rbjeets. _ Chapter 1 
funds, for the most part, may riot be used to 
supplant hoh-federcS funds. 

"CbmparabilitVc of _ servides" requirement . 
Services in Chapter 1 project ares must be at 
least comparable to aervices in nbh project 
areas. If all school district attendance areas 
are project areas^ services must be __ sub- 
stantially comparable in iach area^ A United 
States district court in Puerto Ricp hat re- 
cently held that "cdmparability" must be based 
upoh both pupil-tck-jtaff ratios and per-pupil 
staff expenditures, * This decisi&ri invalidates 
Department of Education ndn-regulatory guide- 
Unes which permit school districts to satisfy 
Chapter 1 requirements by using^ either_ or 
both of these criteria. The court also hejd 
that services provided in Chapter 1 and_ non- 
Chapter i schools may not vary more than five 
percent , thus invalidating the Department of 
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Education's guidelines permihing states to 
establish therr "own reasonable limits" for 
variance between schools. 

Wisconsin school districts should, direct questions about the 
requirements of Chapter 1 to the State Department of Pubhc 
instruction . 



II. Bilingual-Bicult 



_ __ _ _ go _ _ _ _ , 

In the 1974 case fcgcL v. Nichols, ^ the United States 
Supreme Court held that a school system's failure to^proyide 
special language assistance for nbh-Ehglish speaking elementary 
and secondary school students constituted unlawful discnminaUon 
in violation of Title Vi of the Civil Rights Act of 1964. The 
Court found that the San Francisco school system denied i»BO 
non-English spealdng students of Chinese ancestry a mearangftil 
opportunity to participate in the system's educational program by 
falling to provide these students with special language assis- 
tance. The opinion stated • 

there is no equality of treatment merely by pro-^dihg 
students with the same facilities, textbooks, teachers, 
and curriculum; for students who do not xmderstand 
English effectively foreclosed from any meaningful 

education . 

The Supreme Court did hot specify a remedy for the discrim- 
ination in h&n, although it did recbgnize teaching the students 
English an^ giving them instruction in Chinese as two 
possibilities . 

After Lau, many states enacted bilingual-bicultural 
education statutes. Wisconsin's bilingual-bicultural education law 
is contained in Subchapter of Chapter 115 of the Statutes 
relating tb 4)ubUc instruction.''^ In adcMtfam to the state laws, 
there is a Federal Bilingual Education Ac^ which offers states 
rihaneial assistance tb develop and supplement bUihgual education 
prograras in their schools. Both^ the federal and Wisconsin 
bilingual statutes have, as their primary purpose , the prpvislon 
of equal edi^tibnal opportunities to children with limited English 
proficiency. 

In Wisconsin, a "limited-En pish speaking pupil" is define^ 
as a pupil whose ability to use the English language is limited 
because bf the use of a non-Ehpish language in his or her 
family br in his or her ddly^ nonsehool surroundings and who, 
as a result of liraited-Jn^ish speaking ability, performs below 
his br her expected grade lev^„ in jreqmred acad«5fflic courses 
which are taught in English. The federal definition of 
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"liniited-ErigUsh prbficiehcy" ^ similar to Wisconsin's and prob- 
ably reaches the same pupils. 



The Department of Public Ihstructibn fe^ulatidns imple- 
menting Wisconsin's bilingual law require all school districts to 
assess the students in their schools _ to dete^ine the students' 
eligibility for bilihgual-bicultural education School boards 

mlist contact the parents bf all children eligible to participate in 
a bUingUal-bicultural education program.. The nbtificatidn mlist 
be in EngUsh arid in the pupil's ilbn-Eilglish language aild it 
mlist state that a bilingual-bicUltliral program may be instituted 
and mlist infbrm the parent of the prbcedlires for registering ' a 
child in the prbgram and for givingothe requiired consent for the 
pupil's enrollment in the prbgi-am. Within 10 days after the 
beginning of a school term a plipiPs parent may appeal the 
school board's failure to place the pupil in a bllingual-bicultural 
educatipn program. The school board must hear this appeal 
and, if the parent is not satisfied with the school board's deci- 
sion, he or she may appeal to the State Superintendent. 

A limited-English speaking pupil is only eligible for a 
biling^algbicultural program in M his or her parents' 

consent , and then billy until :ie or she is able to perform 
ordinary elasswork^ in English . The biUngual-bicultural 
education program must be designed to meet the objecti^| of 
enabling students to perform ordinary classwork in English. 

Wisconsin law requires school districts to ^establish 

bilingual-bicultural education programs where there are^ 10 or 
more "limited-En glish speakin g pupils " in a particular school , in 
kindergarten to grade 3^ whose parejits have consented to the 
pupijs' jjlacement in the program. For grades 4 to 8 and 9 to 12 
a program must be established if thete are 20 or more^ such 
p'-^-^^l^ in a particular school^ The programs muj^ be taught by 
bilingual Jeachers and, g^r grades 9 to 12, biiinguai counselors 
mu ?t be made available. 

in Wisconsin^, a bilingua^-bicjilturai education program means 

instrucjion jn reading^ writing^ and speaking the English 

language and, in grades K-8 , instruction in the limited-English 
speaking pupil's native language in the subjects "necessary to 
permi^ ti^^ pupil to progress effectively through the educational 
system . " 

Wisconsin law does hot reqtiire schools to offer native lan- 
guage ihstructibn J b pupils in grades^ 9^-1^, bt^fc schools may do 
so under ah "optiohal expahded program." Ih additioh^ 
Wisconsih permits sehbols to ^^fei^ presehbdl and summer 
bilingual-bicuitidral educatioh programs . The basic federal 
requiremehts for a biHhgual program are similar to Wisconsin's, 
except that native language ihstructibn must be given at all 



•X ^ *^ 

i29 

o 

ERIC 



Krade levels to the .extent ne<^88ary to allow a child tQ^achieve 
competence in the English languagegSnd to progress effectively 
through the educational system. ^ Both the federal and 
Wisconsin laws contain provisions to prevent the isolation Qt 
children in bilingual pi-dgrams from children who are hot hmited- 
Engiish speaking pupils and provisions for instruction which 
reflects the.„ cultural heritage of pupils with limited-English 
proficiency; ° In addition, the Department of Public Instruction 
regulations implementing Wisconsin's law expressly require 
schools to offer students in biUnguai-bicultural education 
programs full access to supportive services, such as language 
develbpmeht 4|nd speech therapy available to other students in 
the district. 

There are a number of instances where the federal law with 
respect to bilingual education is more restrictive than Wisconsin's 
law. This is significant because a school district's failure to 
comply with the federal law may result in the withholding of 
funds otherwise available under the Bilingual Education Act ^ 
even if the district is in compliance with all aspects of 
Wisconsin's Bilingual-Biculturai Education law. 
• 

one difference between the two laws, as already noted, is 
the fact that in Wisconsin native language instruction in grades 
9-12 is optional whiii it is required by the federal law "where 
necessary." Another conflict arises from the Wisconsin 
requirement of parental consent for a Child's participation in a 
bilingual-bicultural education program . The feder^ act has . 
such provision for parental ebhseht and the Office of exvii 
Riffhts argues that participatibh in the program is the cMid^s 
r-ather than the parent's. Other areas of conflict include the 
Wisconsin provision for the threshhbld number of eligible pupils 
before a bilingual-bicultural education program must be offered 
rthe federal law has no such provision and, presumably, a pro- 
eram must be offered where only one pupil is eligible to partici- 
pate). aSd the federal requirement that bilin^al programs be 
developed through consultation with an advisory council com- 
posed mainly of parents of children to be served. In Wisconsjin 
such an advisory commi|^e may or may not be established at the 
school district's option. 

School districts should be aware that compliance with 
Wisconsin's bilingual-bicultural law may not suffice to meet^ all 
the requirements of the federal law. In most instances school 
districts can achieve federal compliance by utilizing the ^options 
provided in Wisconsin's law (for example, using parental ad^as- 
ory committees and offering native language instruction in grades 
9-12). However, in at least one respect, Wisconsin's^^ parental 
consent requirement, it may be impossible for a schooljllstrict to 
adhere to both state and federal law. That issue will havo to be 
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resolved between the state, the Department of Publie Instruc- 
tion, and the Federal Office of Civil Rights; 



Methods of financing ptablic education vary from state to 
state. Many states, including Wiscbhsin, rely on a system of 
local property taxation stapplemented by sjate aid (allocated 
through jper ptapll state aid formulae J and special state and fed- 
eral fund allbcatibns for particular education programs to finance 
public education. Several states, including Wiscphsini_ have had 
financing provisions challenged for alleged violations of the state 
and /or federal constitutions. 

_ _ _ in _ _ _ 

In 1976^ In Buse v. Smith , the Wisconsin Supreme Court 
held that the "negative aid"_ prbvisibSa of sctldol district financ- 
ing mandated by Wisconsin Statutes s§ 121.07 arid 121.08 (1975) 
violated tha rule of unlfdfm taxation contained in Article VIII, 
Section 1^ of the Wisconsin Cbilstitutidn. The right to equal 
educational bppbrtunity iil Wisconsin is provided by^ Article 
Section 3, of the State Cbnstitutidn. In part this section 
requires that all district schools be "as nearly uniform as 
possible." The questions raised in the Buse case were (1) 
whether the "as nearly uniform as possible" requirement 
mandated equal dollar expenditures per pupil or the equriization 
of the revenue raising powers of the various school dte 
and (2) if such equalization were required, whe^ 

chosen to achieve equalization violated other constittatiohal 

provisions (particularly Article VIII, Section i). The Wisconsin 
Supreme Court held that Article X, Section 3^ did hot req^^ 
equalization of revenue raising powers of__sch^i tttstriets and 
that legislation Which wotdd compel j>ne school jiistriet to levy 
and collect a tax for the direct benefit of another district or the 
state, would violate Article Viii, Section 1, of the Wisconsin 
(Constitution. 

The critical federal case dealing with the applicability of the 
equal educattomd oppor^ concept to school f|^ahce is Sah 

Antonio Independent School Bistrict v^Radriguez , decided by 
the United States Supreme Court in 1973. In this case the 
Supreme Court explieitly held ihat education was hot a funda- 
mental right under the United States Cbhstitutibh and that social 
class did not ebristitute a Suspect classificatibh_. The practical 
effect of the Rodriguez decision is that states' fihahcihg systems 
which result m disparate per ^upil expenditures among school 
districts will withstand United States Constitutiphal challenge—at 
least so long as' the disparity cannot be traced to racial 
discrimihatibh . 

Sihce the Supreme Court's determination in Rodriguez that 
fihahcihg disparities alone do hot present U.S. constitutional 
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pfdblems, many financing systems have been challenged in state 
courts as violative of state constitutional eqlial pfdtectibri 
provisions. 

A challenge to a property tax based flhahciilg system for 
public schools was upheld by the. Califorma Supreme Court in 
the 1976 case Serrano v. Priest ; The CaUforhia cburt found 
that the state's financing system for pubUc schodls violated the 
equal protection guarantees of the state Constitution by con- 
ditioning the availability df school revenues upbii district wealth 
and by making quality of educatibh dependent upon district 
expenditures. The court held that educatibh was a fundamental 
right under the California Constitution and that discrimination on 
the basis of wealth ihvblvred a suspect classificatibn. The New 
York Court of Appeals, oh _ the bthef hand, found that 
challehged state aid provisions for financing public education did 
not violate ^tjie_ equal prbtectibn clause of the New York 
Cohstitutidh, The Cburt held that pubUc education is not a 
fundamental right under the state's Constitution and, therefore^ 
the state's financing system need only be reasonably related to 
the legitimate - State interest bf promoting local control of 
education. These two cases may demonstrate the possibiflty 
that the greater the disparity in per-pupil expenditures, the 
more likely a court will be tb find a violation: in CaHforhia, the 
disparity in per-pupil expenditures was 1:10,000, while in New 
York the disparity was bnly 1:4,5. 

A hew challenge tb Wisconsin's jpubUc educa^^^ ^haheihg 
system is nbw pending in bane County Circtit Court. Class 
representatives embracing both equal protection (Serrano ^ v^ 
Priest and bthers) ailiJ municipal overburden ( Bnse— v. Smith ) 
theories are present. 

IV. School Fees . 

The issue of whether or not Wisconsin school districts may 
charge students fees and for^ what materials and activities 
revblves around an interpretation^ of Article 10, Section 3, of the 
Wisconsin Constitution which states, in part: 

The le^^slatuj^ shgH provide by law for the establish" 
ment of district schools . . . and such schools shall be 
free and without charge for tuition tb all children 
between the ages of 4 and 20 years. 

In the 1974 case Board of Education v. Sinclair ^ the Supreme 
Court of Wisconsin interpreted the terjn "free" tor purposes of 
this constitutional provision tb mean "without cost for physical 
facilities and equipment," and the phrase "withbUt charge for 
tirition" to mean that there shbuld be nb fee charged for instruc- 
tion. Accordingly the Court ebhcluded 
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public schcK)ls may sell or charge fees for the use of 
books and ims of a similar nature when authorized by 
statute ut viplati|^ article X, Section 3 of the 

Wisconsin -dnstitutidn . 

Currentlfeg only the sale of textbooks is authorized by statute in 
Wisconsin but the Court in Sinclair described for what other 
materials and programs the legislature could allow school districts^ 
to charge fees and for what materials and pregrams fees cannot 
be charged under any circums tances. If authorized by statute, 
school districts could charge fees for textbooKs and workbooks, 
items such as pencils, pens, notebooks, and paper customarily 
furnished by pupils for their own use, gym suits, and towels, 
band instruments, and social and extracjirricular activities .^^T^^^ 
fees charged for these items and activities must be reasonable 
and they must be tied to actual cost. Amqnjg the items which 
the Sinclair court interprets Wisconsin's Constitutiqn as requhing 
school districts to furnish without charge are electronic Ustening 
devices, microfllm and similar devices » and courses credited for 
graduation even if the course is not pjurt of the schools' 
required curriciilum . In accordance with the_ State Constitution 
and Sinclair the Wisconsin attorney genered has said that public 
school dLstricts may not charge students ^qr the cost of 
providing driver education programs if the programs are credited 
toward graduation v The attorney general jiid say^ however 
ce r t ain f ees , incident al to Ihe provision of driver e ducat ion 

projframs, could be charged. The le^slature authorized such 

fees in 19^3. The fee can be waived for low-income students. 

The attorney general has^ that^ tuition may be 

charged for courses at schools of vocational, technica^^^ adult 
education because such schools^ are not "district schools" withih 
the meaning of Article 16, Section 3 j^of Ms^onsin's Constitutibh 

which prohibits charges for tuition. In recent years various 

proposals have been submiUed to^ the Wisconsin legislature to 
expand the ^J^ms and programs for which school districts may 
charge fees. 

Even where schools are authorized to charge students fees, 
it is xahelear what sahetibhs may be imposed for the ffidlure to 
pay those fees. A United States iJistriet court in Indiana has 
hei d that a school's suspension of a student for his parent's 
failure to pay textbook fees violated the due ^cpcess and equal 
prt teetibh clauses of the fourteenth amehdmeht, 

V. Minimum Competency Testing . 

Minimum competency testing statutes are often challenged on 
the basis of discrimination when mlhbrities make up a disprbpbr- 
tibhate number bf the students denied high schbol diplomas based 
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bri their failure to pass tto test. In 1981 i in the landmark case 
Dcbra v. Turlington ,- the Cnlted States Court of .Appeals 
for the Fifth Circuit set sidelines for the institution of minimal 
competency testing as a prerequisite to receipt of a high school 



1. The test must cover only material covered in 
the classroom. 

2. The schedule for the Implemehtatioh of the test 
requirement must afford students sufficient 
notice that they must pass the test in order to 
graduate. 

3. The test items may hot be raciallj or culturally 
biased . 

4. The test must hot perpetuate past purposeful 
discrimihatlbh. 

Many states, ihcludihg Wiscbhsih, haye enacted minimal com- 
petency testing laws Which follow the Fifth Circuit's guidelines. 
Wisconsin's law enables, but does hot require, schopl^stricts to 
develop or adopt tests which reflect the district's currlcxjlum and 
its mihimum stahdarda bf prbficiehcy in reading, language arts, 
and mathematics.^" The resiUts of the tests g^y be considered 
as a requirement for high school ggraduation , but not sooner 
than ih the 1985-86 school yfar. To the extent possible the 
tests must be free of bias.'^ Wisconsin school^ districts which 
have been found tb have maintained intendonaHy segregated 
schools must ensure that the use of the Mnim^ co™P6*6"°y 
as a prerequisite tb high schbbl graduation does not perpetuate 
past aiserimihatbry practices. 

VI. Summary . 

Federal ahd state regulations require schoca systems to 
make a special effort to address the unique educational needs of 

mihbrity gfoUp and low income ^students. Without sUch 

treatmehtj students in these categories are . at a disadvantage 
withih traditional school programs.^ The regulations and the 
prbgrams which are aimed at serving these students have given 
rise tb major staff alterations within larger districts. New 
personnel have been Mred, whose first Job has been to 
understand the regulations, and whose second Job has been to 
prepare applications for outside funding available in this area. 
Such programs have taken on a life of their bwh within school 
bureaucracies . 

These programs, and thbse for hahdicapped students 
described in the next two chapters, seek to integrate children 
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with special needs ijito regttlar school prbgram^s. The separate 
programs, staff^^ and funding sources in and of themselves work 
against such integration; School staff might benefit from a 
discussion of the ways in which the operatibh of special 
programs . with complicated regulations ^ serves to isolate staff 
and students when the goal actually should be more community. 
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li What are school districts' bbligatibris for 
servihg the educational heeds of handicapped 
children? 

2. Who is handicapped under the laws? 

3. What is meant by a "free appropriate public 
education"? 

4. When must school districts provide summer 
programs for handicapped children? 

5. What is meant by the "least xrestrictive 
environment" for the educational placement of 
handicapped children? 

6. What "related services" must be provided to 
children receiving special education? 



I. Introduction. 



Educatldn for handicapped children in Wisconsin is governed 
by both state and federal laws and regulations. Wisconsin's 
special education laws are contained in Subchapter V of Chanter 
115 of the Wisconsin Statutes covering public instruction^ fhe 
state legislature made the_ following policy statement in con- 
junction with the law's enactment: 

1 . It Is^he pqUcy of this state to pro^de , as m 
integral part of^free public education, specW 
education sufficient to meet the needs and 
raaMmize the capabiHties of all children with 
exceptional educational needs. 



2. Furthermore^ it is the poiJcy^of~~this state to 
ensure that each child . who has exeeptlbhfl 
edttcaiiohai heeds is prbvided with the oppdr- 
itthity to receive a special educatidh at public 
expense suited to his ihdividtial heeds. To 
obiaih this ehd, the legislature recb^iizes the 
necessity for a fleidble program of special 
edttcaiioh and for frequent reevaluatibn of the 
he^ds, capabilities ahd progress of child 
with excepiibhal educational heeds. 

3. The legislature also recognizes that it is the 
responsibility of the school district in which a 
child with exceptional educational heeds resides 
td ensure that the child is able td receive ah 
educatidh at public expehse which is tailored 
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to his needs and capabiUties. Special 

ance, services, classes or centers shall be 

provided whenever necessary. 

In i975 the Gongress of the^ United States enacted Public 
Law 94-142, edso known as the EdUcaticLn for All HancUca^^^ 
Children ^ct (hereinafter, simply the "EHCA"). The law is a 
grant -in-dd program designed to offer financial assistance to 
states to help them meet their constitutional and statutory 
obligation of offering handicapped children equal educational 
opportunities. Because Congress did not define all the terms 
used in the EHCA, such as "appropriate^ education for 
capped children, disagreements over what the Act requires have 
resTjdted. Qrgariized grbu^js and individual parents of 
handicapped childretL have filed lawsuits asking fb^^ additional 
services which school districts have sdmetlmes denied^ pointing 
to the extraordinary costs associated with them. ^ Court s^round 
the United States have reached different a^ sbmetimes 
conflicting cbhclusibns about the EHCA^s requirements. Because 
the United States Supreme Court has resolved ^ only a few of 
these issues^ the law in this area is extremely unsettled. This 
' makes it difficult to say with precision what the EHCA req^^ 
The facts of individual cases, Inyolying specific childreh^ m^ 
varying handicaps* also makes generalization harder than ^ih 
other areas of school law. , Finally, the number and ebmplemtJi 
of the regulations implementing both .the EHCA and Wisconsin 
special education laws make . this area difficult for school 
personnel. 

This and the next chapter summarize the most sighificaht 
aspects of these laws, cases, aatd regulations. The chapter Js 
intended to provide only an overview of issues in the education 
of handicapped children. Information necessary to develop and 
implement specific special education programs should be obtained 
from the Department of Public Ihstruetibh* Division of Handi- 
capped Children, to ensure compliance with all relevant state and 
federal laws. 

II, Handicapped Chiidren and Special Education . 

As used jn the EHCA and in its implementing regulations, 
the term "hancKcapped children'^ means children evaluated as 
being s. . ^ 

mentrfly retarded, hard of hearing* deaf, speech^ 
impaired, visually handicapped* seriously ©motion-" 
ally disturbed, brthopedicfdly imp^ other health 
impaired, deaf-blihd, multi-'handicapped, or as 
having specific learning disabilities, who because of 
those impjttrmehts heed special education and related 
services. 
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The definition of handicapped children for purposes of 
Wisconsin's special educahon laws is similar to that of th^^ EHCA. 
In Wisconsin a handicapped child is referred^ J 

21 years* of age) with "exceptional education needs" (or EEN5, 
which means 

any child who has a mental, physical, emotional, or 
learning disability whichj^ if the fuli potential of the 
child is to be attained, requires edueatibhal 
services to the jhild to supplement or replace 
regular education- 

Both the state and federal laws define EEN and handicapping 
conditions in terms of the need for "special education^" 
However , hot every child ii> heed of special educatibh is covered 
by the statutes. "Wisconsin's JLdmihistrative Code specifically 
exempts from the defihitibh of EEN_ "educational needs resulting 
primarily from poverty ^ neglect ^ delinquency, . social 
maladjustmeht, cultural or lin^istic isplatibn or inappTO 
instruction." While about half of th^ states classify gifted and 
talented children as "exceptional," neither Congress nor 
Wisebhsih's legiislature prbyided for these children in their 
special educatibh laws, . Prbvisibns for gifted and gtslented 
chiidreh may be found in other legislation and programs. 

Each of the handicapping cdnditidns cited in the EHCA as 
possibly requiring special education: is also enumeratC'd in 

Wiscbhsih's law. The types of disabilities recognized in 

Wiscbhsin as EEN seem broader than the disabiUties includ^^ 
the federal law^ since the Wisconsin law allows the state supeito- 
tendirit to include, where appropriate, Ijandicapping c^ 
other than those enumerated in the statute. Because In ^frfs 
respect federal judges have given the^ EHCA a broad 
interpret at ion, however, it may be that Jhere is little practical 

difference between the state and federal defihitiohs of 

^hatidicapped or EEN childre^n. The most^appareht dafferehee in 
scope between the two laws is that in Wiscbhsin pregnant stug 
dents are expressly covered^ by the speciad educatibh statutes* 
It should be fiqted that a preghaht ^rl is treated differently 
from other childreji with e»ceptibhal edueatibhal heeds ih^ that 
she may be recojnmehded for special educatibh bhly if she arid 
her parents consent to the recommendation • • : 

Gnce a chjld is evaluated as handicapped or as having 

exceptiohal edueatibhal heeds as defined by the statutes * he or 

she is then ehtitled tb special educatibh. The EHCA defines 

"special educatibh" as : 

specially desigh^d ihstructibh^ at no cost to the 
parent, tb meet the unique heeds of a handicapped 
child, iheludihg classrbbm instruction, instruction In 
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physical education, home ihstruc^idn, and instruc- 
tion in hospitals arid institutions. 

Wisconsin similarly defmes "special education" in terms of 
"appropriate education . " Although the Wisconsin EEN statute^s 
definition of "special education" includes the terms "supportive 
or related service^" while the EHCA definition does not, in 
practice related services are treated similarly Under the two 
laws. (The requirement to provide appropiiate related services 
is discussed later in this chapter.) The Wisconsin 
Administrative Code details the typei^^f programs available for 
the special education of EEN children. 

III. Free Appropriate Public Education . 

Jibth federal and Wisconsin law require th)9t all handicapped 
(or EEN) children be prd^nded with a free appropriate public 
educatibri. ii The ^qual pfotection clause of the fourteenth 
amendment and S 504 of the Rehabilitation Act of require 
states to prdvide handicapped children vrtth an ed^ucation whether 
of riot they participate in a federal jgrant-in-md program^ the 
EHCA. The prdyisidns of Wisconsin's compulsoiy school atteri- 
darice ^laws apply to children with exceptional educational 
rieeds . (See Chapter 7 for a discussion of the reqtarements of 
the cbmpiilsdry school attendance law. )^ Under state fflid federal 
law, then, Wisconsin must provide handicapped chiidren with a 
free education » and the children's parents are compelled to serid 
them to school. 

In order to qualify for assistance urider the EHCA a_ state 
must demonstrate, among other things, that it "has iri effect a 
policy that assures all han^capbed childreri the right to a free 
appropriate public education. This policy must be imple- 
mented through a state plan submitted to arid approved by the 
Secretary of Education which '^^^s forth the prbgramsj policies, 
arid procedures designed to erisure th^ the state's han^capped 
childreri receive such ari educatibri . Local school districts 
have the primary respbrisibility for erisuririg that residents of 
the district who have exceptibrial educational needs are provided 
a special educatibri. ^ / 

Residericy for purposes of allbcatirig the responsibility fbr 
prbvidirig a child with special educatibri programs^ (and trans- 
pbrtatibri) is determiried in the same manner as. children 
jreeeivirig regular educatibri. Children are residents .of the 
school district iri which their parerits reside unless thejr^ 
apart from their parerits for purposes other than to attend tae 
schools bf aribther district. In the latter case the cjhdldren are 
resid^ts bf the school district in which they actually live. 
Fbllbwin^ this fiQe, the State Superintendent has said that child- 
reri residing at the State Mental Health Institutes and the State 
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Centers for the pevelopmentally DUa^^ are, for school pur- 
poses, residents ofcthe school district in which the Institute or 

Center is Iqcatj^i . On the other hand , Jhe speciaj education 

statute considers a resident of a special purpose residential care 
center which specializes in the care and treatment of EEN child- 
ren to be a resident, for school purposes, of the district in 
which the center is located only if his or her parents reside in 
the district; ^ 

Free E ducation , Although both the federal and state legis- 
iation j-eguire that handicapped children J>e pro \dded with a "free 
and^ appropriate education," iieither legislature has defined the 
terms with ^ny precision. It has been left to school^ districts 
and , when ^sputes arise , to the courts to give meaning to these 

terms oh a case-by-case basi^. ^t a mi^nijnum the "free^'^ ed^ 

tioh requirement m^ans that parent^^ cMldreii may 

hot be charged for special transportation, academic services, or 
other related services so long as these are found to be neces- 
sary to the child's educational program. 

It is^ the ^espohsiblHt^^ Wiscohsih^chool fistri 

provide free tr«i8portatioi^ to specid: or^ regular classes or pro- 
grams for ail resident children who require it This is an 
bbUgatibh of the district regardless of the distance travelled, 
even if cross-district trahspbrtatibn is required,-^ if the 
trahspbrtatibn is approved by the state superihtehdeht. 

It is sometimes the case that a school district cahhbt pro- 
vide the services a handicapped child requires and that the 
education must be provided elsewhere. This_ is a costly 
alternative. FTCquehtly, then, the question bf "alternative" 
placements is litigated. Wisebhsih Statutes say that ah EEN child 
from one school district may be placed in a special educatibh 
program in another school district or in a private schbbl br 
facility! at no cost to the child^s parents, if the child's hbme 
district does nbt maiht^h __ a special educatibh prbgram 
appropriate for that child^ However ^ if ah appropriate public 
educatibh prbgram is available^ but the parents chcx)se to place 
the child in a private schbbl bf facility ^ the schbbl district is nbt 
required to pay for the child's private educatibh. In this 
situation, the regtjlaf costs related to a private educatibh (e.g.^ 
tuition) must be bdrile by the pafehts. However * the fidefal 
regulations implementing the EHCA still require schbbl districts 
receiving funds under the Act to pay for special educatibh arid 
related services (e.g., physical therapy an d t f ahspbr tatibh } to 
such pg^ate school handicapped children residing in the 
district. The question of which party pays for these services 
is often litigated. 

In recent years federal courts have been presented with the 

question of how much a state is required to pay under the EHCA 
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in order to guarantee its handicapped residents a "free" educa- 
tion. As state appropriations and property tax revenues for 
education decline, this becomes a serious question for most 
schbcfl districts. In 1980 the United States District Court for 
the Eastern District of North Carolina ruled that a state which 
accepts EHCA funds cannot refuse to pay for a child's special 
education based on the state's cqntentibh that it cannot afford tp 
send the child to an ^appropriate special program because of 
budgetary constraints^ In 1982, the United States District 
Court for the Northern District of IHihbis held invalid IlUnois 
state laws which limited state , fuh<ang for the placement of a 
handicapped student to an amSuht less than the actual cost of 
the placement. The court found such laws to be inconsistent 
with the I^CA mandate to provide ah appropriate free pubhc 
education . 

While the EHCA requires that a handicapped child be pro- 
vided an appropriate education at ho cost to the child's parents, 
the Act'i implementing regulations specify that this requirement 
"does not preclude incidents fees which are normally charged to 
non-handicapped students ac their pai-ehts as a part of the reg- 
ular education program."!^ (See chapter 8 with respect to 
fees.) The Secretary of Education has interpreted the EHCA s 
requirement that an appropriate public education be provided to 
handicapped children "without charge" or "without cost" to mean 
that the parents of a handicapped Child may not be cqmpeUed to 
use private insurance proceeds to pay for required services 
where the parents would ihCur financial loss by so doing. 
Under the Secretary's ihterpretatibh : 

Financial losses include, but are not limited to 
the following: 

li A decrease in available lifetime coverage 
or any other benefit under an insurance 
policy; 

2. Ah increase in premiums or the discbh= 
tihuation of the policy; or 

3. An out-of-pocket expehse such aS the 
payment of a jieductible ambuht ihCUrred 
in filing a claim. 

Financial losses do hot include ihddehtal costs 
such as the time needed to file ah insurance 
claim postage heeded to inail the 

claim . 

Appro priate^ Education. tike the^ term "free," the term 
"appropriate" has not been clearly defihed ih state or federal 
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iegislatibh or by judicial Interpretation bf_ that leglslatlbn^ Until 
1982 representatives of handicapped children had argued with 
sbrhe success that "apprbpnate education 'Vunde^ the EHCA meant 
the "best" educatibri available. _ Inl 1982 the United States 
Supreme _ Cburt decided. Board of Edjjcatibn of the H^driH 
HudsbiL CentraLgSchobl Distrifet y. Rowlpy (hereinafter referred 
tb as Rbwley j. Whdle the Rowley decillbn did not state what 
"appropriate^' in the EHCA does mean ^ it said very clearly that 
it does not mean that school distidcts must provide handicapped 
children with the best available education . Some discussion of 
this impbrtarit case should help to describe the - distinction 
between "appropriate" arid "best," as well as to point out the 
complexity of the cases in this area. 

Rowley arose out of a dispute over the education of Amy 
Rowley , a deaf child with minimal residual hearin^^ and excellent 
lip-reading skills. When she began attending school, Amy was 
plated in a rt^lar kindergarten class for a trial period in order 
to determine what supplemental services w^^^ 
her education. At the end of the trialj>eriod, it was determined 
that Amy should remain in the regular 

she was provided with an FM heari^^ aic^wMch would ampH 
words spoken into a wireless recelyer duitog certrfn classroom 
activities. Amy successfully c^^ her^ kindergarten year. 

At the beginning^ of Amy *s first-grade yearj it was determined 
that she should be educated in a regular classroom, she shbuld 
continue Jo use the FM hearing aid, and she should receive 
instruction for ojie hour a day from a tutor fSr the deaf and for 
three hours a week from a speech therapist. 

The Rowleys agreed with these prbvlsibjis but Jhsisted that 
Amy also be provided with a qualified sigh-language Ihterprejer 
in all of her academic classes. Such an interpreter had been 
tried in Amy's Idhdergarteh claas but^ after a two-week experi- 
mental period, the interpreter had repbrted that Amy did not 
heed his services at that time. The school admlnistratprs deter- 
mined that Amy did hbt heed a sign-language Interpreter in her 
first-grade classrwrn^ Appeals under the EHCA are first made 
administratively. The Rowleys appealed the denial of their 
request to twb levels Jrt thin New York^s administrative hierarchy 
and lost both times. Following the end of possible administrative 
appeals, they then appealed their case to the United States 
District Court for the Southern District of New York, clairrrf 
that the denial of a sign-language Interpreter constituted a 
denial of tte "free appropriate public education" guaranteed by 
the EHCA. 

The district court found _that_ Amy "performs better thadS 
the average child in her class ajrid is jKivancing easily from 
grade to grade^" but_ that "she understfimds considerably less of 
what goes on in class than she would if she were not deaf* and 
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thus "is not learning as muchi or perfofrriihggips well academ- 
ically, as she would without her handicap." The district 
court, defining "free appropriate public education" as "an oppor- 
tunity to achieve ftdl potential commensurate with the oppor- 
tunity prodded to other children^" found that Amy was not 
receiving su^ an education. The Second Circuit Court of 
Appeals affirmed the district court's decision but the United 
States Supreme Court reversed, finding that 

the reqtdremeht that a state provide specialized 
educational services to handicapped children gen- 
erates hb additiohfiUL requirement that the services 
so provided be sufficient to maximize each child's 
potential "cbmmehsura^ with the opportunity pro- 
vided other children." 



The Supreme Courts after analyzing the EHCA's language 
and its legislative history^ concluded that the "basic floor of 
opportunity" provided by the Act "consists of access to 
specializ^ed ihstructibh and related services which are individually 
desighedj to provide educational benefit to the handicapped 
child." The Court summarized the requirements of the EHCA 
as follows: 

Insofar as a State is fequifed to provide a handi- 
capped child with a "free appropriate public_ educa- 
tion i" we hold that it satisfies this requirement by 
providing personalized instruction with sufficient 
support services to permit the child to benefit 
educatidhally from that Instructlqn. Such Instru^^ 
tibn and services must be provided at public 
expense, must meet the State's e^ducfirtion^^ J^^ 
dardSj must approximate the grade levels used in 
the State's regular education^ and must comport 
with the child's lEP.* In addition, the lEP, and 
therefore the personalized instruction, should be 
formulated in accordance with the requirements of 
the . Act and_,_if_the__chiW is being educated in the 
regular classrooms of the public education system^ 
should be reasonably calculated to enable the child 
to achieve passing marks and advctnce from grade to 
grade. 



* An in di viduaiized Education Program UEP) is a written 
statement of educational goals and the types of special education 
and related services to be provided to meet these goals. An lEP 
must be developed for each handicapped child. 
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The Rowiey Supreme Gburt majority cbricluded that , in 
reviewing the findings and decision of a stat^ administrative 
hearing, a eburt's inquiry is limited to two questions: 1) Has 
the state complied with the procedures set forth in the EHCA? 
and 2) is the lEP developed through the Act's procedures 
reasonably calculatad tb enable the child to receive educational 
benefits? If these requirements are met, the Court held, "the 
State has cbmplied with the bbligatidi^a impbsed by Cbngr^ss and 
the courts can require hb mbre." Itl short* handicapped 
childreh must receive a prbgrfiLin bf benefit^ but nbt the best 
program which parents br specialists in the area might conceive, 

IV. Wisconsin Placement Alternatives > 

The Wisconsin special educatibh statute sets but a numb|g 
of alternatives for the apprbprtate placement of an EEN child. 
These placements are tb be cbhsidered sequentially as follows: 

1. If the child's home schbbl district br county, 
bt_the cbbpe rati ve educational service agency 
(CESA) for that district , operates an appro- 
priate special education program , the child 
must be placed in that program. 

2 . The child may be placed in a model school 
special educatibh program if ilb agency listed 
in number one above operates an approp^riate 
prbgram^ of if requested by the child's 

parents and recommended by the 

multidisciplinary team (the responsibiUties of 
the multidisciplinary team [M-team] are 
discussed in the next chapter). 

3 . If no agency listed in number one above 
operates an appropriate program, the chiW 

be placed in an appropriate in-state pubHc 
program as near as possible to the place where 
the child resides unless a^n out-of-state public 
program is found to be more appTOpriate. in 
order for an ouj-of-state plapemeht to be made 
it must be found that a) there is no appro- 
priate program available in Wisconsin without 
the use of a boarding home or residential 
plajcement center , an^ the out-of-state place- 
ment will enable^ t^^ to live at home and 
receive daily transportation tb and from the 
placement, or b) the but-bf-state placement, as 
compared with ah otherwise appropriate instate 
placement , will result in a sighifieaht reductiojn 
in daily transportation costs br in the child's 
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time in transit between the program and the 
chiid^s horriei 

4. if ho equivalent public program is available, a 
school board may^ upon the approval of the 
state staperihtehdeht ^ contract with a private 
speci€d education service if the placement is 
warranted oh the basis of a less restrictive 
ehvirbhmeht alternative. Such special educa- 
tion services may hot include religious or 
sectarian teachings or instruction. 

5. The child Tiiay be placed in a special education 
program at the child^s home or other residence 
only upon a physician^s statement in writing 
that the child is unable to attend school. 

Whichever of the alternative placements^yailabie uhder 
Wisconsin law is chosen as the appropriate program for ah EEN 
child, the child's home school district must pay any tuition and 
trahspbrtatibh charges incurred in the placement. 

Cbhstitutibhal Challenges to - Alternat ive Placem entj. 

Because the Wisconsin special educcLtion statute permits children 
to be placed in private programs, some of whicjh may be run by 
religibu3 organizations, the question has been raised about 
whether or hot the reqtdrement that the school district pay for 
the private services violates the estabiishmeht or free exercise 
clauses of the First Amendment of the United States Constitution 
or the similar provisions of the Wiscbhsih ebhstititt|bh. In 1973, 
in the case of State ex rel . W a rren ^t^^uabauro , the Supreme 
Court of Wisconsin held that the provisions or the state's special 
education statute authorizing a school board tb contract with a 
private educational service do hot violate any of the religion 
clauses of the United States or Wisconsin Cchstitutidns. 

Another question which has baeh raised iri Wisconsin with 
respect to the^pjacemeht of ah EEN child in a private special 
education j^rogram is whether br hbt equal p rot ection is denied 
by the consideratioh of a private placement only if no equivalent 
public p^rogram is available. In Pahitch v. State of Wisconsin , 
pl^ntiffs^ EEN children in Wisconsin, claimed _ that equal 
protection tenets are viblated tb the extent that under the state 
law "a child with ah exceptibhal educational need could be forced 
to live away from home—at ah appropriate publte fadiity located 
at some distaht part of the state—even though an appropriate 
Private faciaty was available. in his own neighborhood." The 
United States District Cburt for the Eastern District of Wisconsih 
rejected the plaintiffs' equal protection clalra and upheld the 
state's preferehce for a public over a private placement. The 
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court's bpihioh shed some light bh the meariirig of "appfc^Hate" 
education in Wisconsin: 



While the state must provide each child with an 
equsQ educational opportunity i it is not necessarily 
required to do so in the context of a "neighbor- 
hood" or conveniently accessible setting, especially 
where r as here i a virtually infinite range of special 
educatibha^g heeds must be met with limited 
resburces . 

It is impbrtaht to note that this case was decided prior to the 
enactment of the EHCA and the adoption of its implementing 
regulatibhs. While the decision may still be sound in term^ 
the fourteenth amendment, a similar challenge to the j>iacement 
under the EHCA may be successful in light of the regulation 
which requires a child's edi^tional placement to be as close as 
possible to the child's home. 

Summer Educatjdn . In recent years^ United Sta^^ federal 
courts have consistently held that suj^^^ 

required in order to provide a handicapped child with an appro- 
priate education. Wisconsin's spedai education ^ s expressly 
permits a special education program to include a summer program 
or even to be a full yew, July i- June 30 pro Penn- 
sylvania, Georgia, and Mississippi, on the other hahd^ had rules 
which prohibited special education programs from ejctehdihg 
beyond 180 days per year^ In separate cases, a district court 
and two drcuit courts o&|tppeal struck down the "180-day rules" 
as violating the EHeA. The courts found that such rules 
preclude the proper determihatibh of ah apprbpriate educatibii by 
failing to consider the individual heeds bf handicapped children. 
Some children, then, have specifle handicaps which must be 
addressed through extended-year programs. 

The fact that states may hbt adhere to a strict 180-day rule 
does hot meah that every handicapped child is Entitled to attend 
a summer br extended-year program. In Rettig v, Kent City 
Schbbl District , the_ United States District Court tor tne 
Northern District of Ohio held that just because a summer pro- 
gram wbuld be beneficial to a handicapped child is not enough^ to 
make it mahdatbry under the EHCA: "the issue is not whether it 
might be beneficial but whether a summer school program is a 
necessary component of an ^appropriate education for J a par- 
ticular handicapped child]." The court's standard for^^^^^^ 
mining the appropriateness of a summer program was w 
hbt it would prevent significant regression of skilis or knowledge 
retained by the handicapped child which would affect seribusly 
the child's progress towards self-sufficiency. Oh the basis bf 
the facts presented, the R^ttig court did not order a summer 
school program for the child, but the judge said that if a hew 
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individualized educatibri program for the child were to call for 
summer school ^ siich instruction should be provided. 

In Anderson v. Thgmpsdn , a case which Is controHing in 
Wisconsin,, the United States District Cqurt^or the Eastern 
District of Wisconsin held that a free appropriate public edu- 
cation may, depending on the needs of the particular child, 
include year-round educational jprogramming. Where sueh pro- 
gramming is required^ federal law imposes on the cMd'^j^bme 
school district the obligation to provide such an education. 

The Sixth C'.rcuit Court of Appeals ha^s held th^^ a 
determination is made that a summer e^iucatioh program is a 
necessary part of the appropriate education of a handicapped 
child, that prdgram may not be di^scontim^^ without rollbwii|^ 
the change in placement procedures mandated by the EHCA. ^ 
(These prdcedures are described in Chapter 10.) While this 
case is not binding in Wisconsin^ it seems Hkejy that Wisconsin 
courts would adopt the rationale of the Sixth Circuit. 

Least Restrictive En^ ronment . Closely related to the 

question of what constitutes an appropriate education are the 
concepts of "least restrictive environment" and "maihstreamirig, " 
these terms refer to the express legislative preference * of both 
the Wisconsin andU the United States special education laws for 
educating handicapped children In regular classrooms whenever 
appropriate. In order to qualify for assistance under the 
EHCA, a §tate must demonstrate, among other things ^ that it has 
established procedures to ensure the following: 

i; That to the maximum extent appropriate ^ 
handicapped children, ihcludirig children in 
public or private ihstitutiphs or other care 
faciliiies, are educated with children who are 
not hahdUeapped, and ' 

2; That special clagsesj separate schcK>ling , or 
other removal of handicapped children from the 
regular educatibhal environment occurs, only 
when -the nature or severity of the handicap Js 
such that education in regular classes with the 
use bf supplementary aids^|Lnd services cannot 
be achieved satisfactbrily • 

Each district in the state must ensure that a continuum of ^ter- 
native placements is available to meet the educational needs of 
handicapped children. The continuum must include the following 
placements (frbm least to most restrictive): instnaction in 
regular classes* special classes, special schools, ^|iome ihstrucs- 
tibhi and ihstructibn in hospitals and institutions. 



Other reg^uirements under the least restrictive environment 
provision are the following: 

1. unless a hjundicapped cWld's indi^dualjzed 

education program requires some other 

arrangement, the child is to be educated in 
the school wl^h he or she would attend if not 
handicapped ; 

2. in selecting the leasj restrictive envlixmment, 
consideration is to be given to any potential 
harmful effect on the child or or|^he quality of 
services which he or she needs; 

3i to the ma^dmum e^ to the 

needs of a handicapped cWld^ the cWjd is to 
participate with nonhimdicapped chiidren in 
nonacaden||ip and extractirricuiar services and 
activities ; 

4. teachers and administrators mtast be provided 
with technic^ assistance &nd training neces- 
sary to assist them in their effbrt tdj»ducate a 
s hah^capped child in the least restrictive 

environment . 

The requirement of the least restrictive ehviiS)hmeht for the 
education of Jiahdicapped children reaches jresidents of _ insti- 
tutions as well as children living at home: "Regardless of other 
reasons JTor institutional placement^ ho ctUld in an ihstitutibh who 
is capable of education in a regular public schai^ setting may be 
denied access to ah educatibh in that .setting. " As discussed 
earlier in this chapter, residents of State Rental Health Insti- 
tutes and State Centers for the Develbpmehtally Disabled in 
Wisconsin are cbhsidered residents ^ for special educatibh piir- 
poses ^ of jthe school district in which the center of institute is 
located. Therefore t Wisconsin and federal laws require that the 
districts in which the centers and institutes are located provide 
educatibnal programs to the children who reside in these facil- 
ities and^^hb are able to attend a public school program during 
the day.^^ 

The clearest statement to date of the EHCA's mainstreaming 
or least restrictive envirphment requirement was recently 
provided by the Sixth Circuit Court of Appeals: 

The Act does not require mainstreaming in 
every case but its requirement that mainstreaming 
be provided to the maximum extent appropriate 
indicates a very strong congressional preference. 
The proper inquiry is whether a proposed placement 
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is appropriate under the Act. in some cases ^ a 
placement which may be considered better for 
academic reasons may not be appropriate becauise of 
the failure to provide for mdlnstreaming. 

... In a case where the segregated facility 
fi.e. , a fecility serving only handicapped children ] 
is considered sujjerior, the court should determine 
whether the services which niake that placement 
superior could _be feasibly provided in a hoh- 
segregated setting [i.e., a setting in which both 
handicapped and non-handicapped children are 
served]. I^f they can, the placement in the seg- 
regated school would be inappropriate under the 
Act. Framing the issue jn^ this manner accords the 
proper respect^ for the strong preference in fSvof 
of mainsjreaming wWle stiH realizing the possibility 
that sojne han<Hc€^ped children simply^ must be 
educated in segregated fScsilities whether because 
the handicapped child would hot benefit, from main- 
streaming, because any marginal benefits received 
from mainstreamih^ are far outweighed by the 
benefits gained from services which cd^ not 
feasibly be provided in the jion-segregated setting, 
or because the handicapped child ^ a disruptive 
force in the hbh-segregated setting. 

it is likely that a siihilar position would be taken by Wisconsin 
courts; therefore, Wisconsin educators would do well to follow 
the guidelines provided by the Sixth Circuit in deciding whether 
or not to mainstream handicapped students. 

V. Related Services . 

Another EHCA requirement , interrelated vri^ the mahdates 
of free appropriate education and education in the least restric- 
tive environment, is the provision of related services. The 
EHCA and its implementing regulations define related services 
almost idehticaiy: 

The term "related services" means trahspbrtatibh^ 
arid such developmental, corrective and other 
supportive services . ^ ^ as may be jrequired to 
assist a handicapped child to benefit from special 
education .... 

" Under the EHCA's "free appropriate public education" require- 
ment, a state must provide^ each handicapped child with specially 
designed instruction and those relatei services which are neces- 
sary to enable Jhe child to benefit from the instruction. The 
Wisconsin Department of Public Instruction has interpreted 
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Wiscbhsih's "free apg|opriate public education" fequirement to 
mean the same thing. 



As the official comments to the EHCA regrulations explain, 
related services may not be provided unless a child is in need of 
special education: 

Comment. (1) The definition of "special education" 
Is a particularly important one under these regu- 
lations, since a clu Id is not handle 
or she needs special education « (See the definition 
of "handicapped children" in 5 300. 5c) The defi- 
nition of "related serjdces" (Section ^ 300.13) also 
depends on this definitw^ since a related service i 
must be necessary for a child to benefit from s 

special education . Therefore, if a ch i ld does no t y. 

need special education, there qan be no "related 
services," and the child (because^ gyt "handi- 
capped") is not covered^umier ^the^ Act . (Emphasis 
added. ) 

Not even ail handicapped clnldreh (that is, children in heed 
of special education) are entitled to receive related services. It 
is important to note that a handicapped child is entitled to 
receive only such related services as are required to assist the 
child to benefit from special education. The Supreme Court's 
1982 Rowley decision, rejecting the ihterpretatibh of free 
appropriate public education as requiring states to maximize the 
pbtehtifiU of handicapped children cbmrnensurate with the 
opportunity provided to other children,, narrowly interprets the 
requirement that handicapped children be prdyided related ser- 
vices to enable them to benefit fix)m special education. The 
Court ruled that Amy Rowley was not entitled to the related 
service of a sigri-laiiguage interpreter because she was bene- 
fiting from her special education without one. While a jign- 
language interpreter mijght_ have enabled Amy to reach her full 
potential, the Court ruled that the states have no 
so maximize a handicapped child's potential a^^ long as the child 
receives "some form of specialized education." 

The courts have recognized a right to related services if 
they enable a handicapped child to^ be educated in the least 
restrictivj? environment. In order to satisfy the EHCA's 
reqtiirement that^, to the maximum extent appropriate ^ 
handicapped children be educated with hbhharidleapped children^ 
a Texas District Court ordered a school district to provide a 
child with an ikr-cohditlohed elassrbbm, sin^ th^ child could hot 
adequately regulate his body temperattare. The court ftnihd 
that the school district's prbvisibh of ah air-cbhditibhed semi- 
isolated ctabicle in the elassrbbm for the child ^ which segregated 
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him from his nonhandicapped classmates , violated the 
maifistf earning provisions of the EHCA; 

The question of whether schools must provide medic|l ser- 
vices to handicapped children under the related services 
requirement i^ frequently Utigated. The Act defines related 
services to include medical services for diagnostic or evaluation 
/^purposes only. "Medical services'' means "serTdces provided by 
a licensed i>hysiqian to determine a child's medically related 
handicapping condition which results ihggthe child's n^ed for 
special education and related services." Litigatipri in this 
area involves questions of whether or hot a. particular treatment 
is a medical ser^ce under the Act, Only if a particular service 
can be characterized as other than a medical service will a child 
be entitled to receive the service on ah ongoing basis as part of 
his or her special educational program - 

In a case addressing these issues, the Hawfidi Department of 
Education was ordered to pay tuition and transportation costs fbr 
a handicappeji child to attend a private regiUar _8chdol where a 
trained person would be on hand to rein6ert_her trach^ostoiny 
tube periodicaliy. / The court rejected the Department's solu- 
tion of providing 4he child with home instruction (where, pre- 
sumably, a trained family member epuld aid her if the tube 
heeded reinserting) because ^ but for the pdssib^^^ 
with her traehebstbrhy ^ the child could be placed in the Jleast 
restrictive educational ehyirbhment ~ regular schwl. Courts 
have also recognized a child's entitlement to catheterization as a 
related service when the service is necessary to enable the child 
to receive a free appropriate public education in the least 
restrictive ehvirbhment . In these cases , the insertion of a 
tracheostomy tube and catheterization were determined not to be 
medical services. 

: The regulations impiementing the EHCA cq 

related services which must be provided if necessary to enable a 
, handicapped child to benefit from his or her spe^icd education 
program (including education in the ieasfl restrictive 
environment) I 

speech pathology and audioio^ , psychHbg^ 

services, physical and qccupational therapy , recrea- 
tion, early identification and assessment of dis- 
abilities in children^ counseling services ^ and 
medical services for cHagnostic or evaluation 
purposes, . . . school health services ^ social work 
services schools , and parent ebuhselihg and 
training. 

The comments to the regulations specify that "the list of related 
services is not exhaustive and may include other developmental, 
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corrective, or supportive services (such as artistic and cultural 
programs » and art^ musics and_ dance thefapyl^ if they are 
required ta^assist a handicapped child to benefit from special 
educaliQii . Wisconsin's special education la^^is very similar to 
the EHCA in its treatment of related services. 

The types of related services which may be required by the 

EHCA are as many and varied as are the special needs of handi- 
capped children. Consequently ^ neither Congress ndf 
Wisconsin's legislature can speoLfy what .particular related ser- 
vices will be re<tuired in individual cases. The courts will 
decide on a case^by-case basis what services will be required 
under the Act, .School districts in Wisconsin should CQntact the 
Department of Public Instructibn with questions about the 
pTOvisioh of related services. This is trtle whether the question 
deals with the educational program of envifdnment or with med- 
ical services. 

VI. Other Laws 

In addition to the EHCA and proyisidns of Wisconsin 
Statutes^ there are other federal acts which have a bearing on 

re treatment df handicapped children. Among these are Section 
504 df the Rehabilitation Act df 1973 and the Elementary and 
Secondary Educatidn Act of 1965 (Public Law 89-313). Courts 
have found that a school district must provide to 
handicapped children based on the provisions of these acts. 

g Section § 504 of the Rehabllitetion^ t of 197 3 . Section 
5 504 states: 

No otherwise quaUfied h^^ in the 

United States ... shall ^ solely^ by reason of his 
handicap^ be excluded from the participation iiit • be 
denied t lie benefits of^ or be subjected to discrim- 
ination under any program or ggtivity receiving 
federal financial assistance • • • • 

The ^ 504 regulations define "hmdi^apped individaal" more 
broadly than does the EHCA. In bidder to be covered a person 
must (i) have a phy sided or mental impairment which 
sttbstahtialiy limits one or more major life activities, (2) hav^ a 
record of such ah imDairmeht, or (35 be regarded as having 
sueh. ah impairrheht. A person does hot heed to require 
special ^ucatioh ih order to receive proteetidh uhder this law. 
Seetibh 5_5J)4 alsb_has a broader equal bppbrtuhity mahdate than 
does the EHCA. The law prohibits discrimination in employment^ 
trahspbrtatibh, ahd pbstsecohdary education in addition to 
requiring a free appropriate public educatioh at the preschool ^ 
elementary, and secondary levels. 
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In order to meet the free appropriate public education 
requirement^ an educatiohad agency receiving federal monies must 
provide regular and special education and related aids and 
services that "are designed to meet individual educationad 
of handicapped persons as adequately ^^s the needs of 
nonhandicapped jpersbns are met , • • •" The regulations 
expressly provide that__this requirement may be met by the 
implemmtation of ah lEP developed in accordance with the 
EMeA. For practical purpbsest then, school distidcts whi^^^^ 
follow the EHCA's substantive and procedural guidelines get out 
in this chapter and the next will be in compliance with s 5G4's 
free appropriate public education requirement. ^.^f- 



£Uu 89-313 ^ Many VJiscoilsin school districts receive their 
funding, under the Elementary and Secondarjr_ Education Act of 
1965. P.L. 89-313 oL this Act provides for programs for handi- 
capped children. The regulations Implementing this provision 
are contained in _ yblume 34, Code of Feder a l Regulations 
(G . F, R . ) i Part 302 . The requirements imposed on school 
districtB by P-L. 89"313oftre similar, but not identical, to those 
imposed by the EHCA. School districts receiving funding 
under P.L. 8_9-_313 should review the regulations and contact the 
Department of Public Instruction for technical assistance. 

VII. Summary . 

The federal Education of Ml Handic Children Act. and 

the Wisconsin Statute which preceded it, have changed the ways 
in which school districts relate to a si^flcaht number of stu- 
dents. New programs, new ways of dealing JVith individuals and 
hew procedures have all been initiated. The regulations for 
educating the handicapped are volumihbusi as the summary of 
them contained in this and the next chapter indicates. 
Reasonable people do not always agree as to what constitutes an 
"appropriate education" for a handicapped cWld^ The wide 
spectrum of possible hahdicappihg conditions adds to the 
cdmplexi^ of the special education area. This chapter has 
described the parameters of what is meant by an "appropriate 
education." Chapter 16 explains the prbcedures which must be 
followed in determining what special educational pro^rarn is 
appropriate for a hahdieapped child. _ In addition, special issues 
relevant to graduatibh requiremehts, discipline, and 
extracurricular activities will be discussed. 



NOTES 

- ^34 C.F.R. I 300.5(aH1982); see also 20 U.S.C, 
S 14dl(i)(i982). 

^Wis. Stat. Ann. I 115.76(3) (1981). 
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^Wis. Admih. Gode [Pub, Ins*t.] I 11.34(2) [hereinafter, 
simply P.I. 

4 . _ 

See Steven S. Goldberg, ^pecial Ediacatibh Law (New 
York; Plehum Press, 1982?^ p. 11?7 

5 - — _ _ 

See, for example ^ the Federal Gifted « and Talented 

Children's Education Act of 1978^ 20 U.S.C. 5 3311 et seq. 

(1982). 

6 — — 
The stattite covers ^ "Pregnancy * iricludirig tip to 4 iijdnths 

after the birth of the child or other terminatidn of the 

pregnMicyt or after the close of the school year." Wis. Stat. 

Ann. § H5.76(3)(h) (1981) 

^Wis. Stat. Ann. I 115.80(3)(d) (1981). 

^20 U.S.C. § 1401(17) (1982). the implementing regu- 
lations contain an identical definition. 34 C.F.R. 5 300.14(a)(1) 
(1982). 

9„.. .... I 



Wis. Stat. Ann. Sf 115.76(10) (1981). 
P.I. § 11.21-11.26. 



(EfsrVa! m?)*^ Im?^ jSmitch^Tr^?tate"of ^Wtec^isih , ^444 ^f! 
dupp. 320 (E.D. Wis. ISTTJI 

^^Wis. Stat. Ann. I 115.82 (1981). 

^^20 IJ.S.e. I 1412(1) (1982). 

^^20 U.S.e. I 1413 (1982). 

^^State of Wiscdhsih, Department of Public Ihstrustibh (DPI) 
Policy Statement i March 1, 1983. 

^^Wis. Stat. Ann. I 115.85(l)(a)(2) (1981). 

^ ^Jwis. Stat^ Ann. I 121.54(3) (1981); Wis. Stat. Ann. 
S 115.88(2) (1981). 

*^Wi|. Stat, Ann. I li5,85(i2); 34 C.F.R. I 300.401; 34 

C.F.R. S 300.302 (relating to public and private residential 
placements) . 

*^34 C.F.R. I 300.403(a). 
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^^34 C.F.R. § 300.456-4661 Sffice bf_ CjYil_Rights, Division 
of Assistance to the States, Buiietih #39 i EHLR 203:07. 

^^ Hines V. Pitt Cty. Bd. of Rdue. . 497 F. Supp. 403 (E.D. 

N.c. iwyp. " 

^^ Pai'ks V. Pavkovir , 536 F. Supp. 296 (N.D. III. 1982). 
^^34 C.F;R; I 3e0.14(bH15 (19825. 

^^Department of«£dueatibn EbUcy Ihterpfetation Under Pub. 
L. No; 94-142 and S 504, 45 Fed. Reg . 86390 (December 36, 
1980); 

^^ Rowtey Rbard of Educ. of the Hendrik Hudson Ce-ntgal 
School , ^2 ^.Ct. 3054 (1982). 

^^Rniwfey V. Boar d of Educ. Of the Hendrik Hud son eentra l 
Schont 1^7 ^83 F. Supp. 52« (S.D.N. Y. mo). 

^^ Rnwley , 102 S.Ct. at 3040. 

^^ RoMley , 483 F. Supp. at 534. 

^ ^Rowl ey v. Board of Educ. Of the Hen drik Hud s on Gen tral 

School. 162 S.Ct. at 3046, reversing , B32 F;2d ^45 (2d Cir. 

im). 

^^Id. at 3048. 
^^Id. at 3049. 
^^Id. at 3051. 

^^Wis. Stat. Ann. § 115.85(2) (1981). 

^^64 Wis. 2d 314, 219 N.W. 2d 577 (Wis. 1973). 

^^ PahitCh V. State of Wisconsin , 390 F. Supp. 611, 614 

(E.D. WT. i974) . The statute's language has changed since 
this 1974 decision but the effect is stiti the same as quoted here. 

3«Id. 

^^34 C.F.R. f 300. 552(a)(3) (1982); 

^^Ge orgia Association of Retarded Citizens y. WcDartiel , sii 
F. Supp. 1263 (N.U; Ga. 198±); Battle _y. Commonwealth of 
Pennsylvania, 629 F; 2d 269 (3d Cir.) il980j i cert, jienied sub7 
nom. Scanl on ^i^.^Ba^tle , 450 U.S. 911 (1981); Crawford v. 
PiHman , 766 IF; 2d 1028 (5th Cir. 1983). 
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39 - 

Rettig V. Kent City School District . 539 F. Supp. 768 
(N.D. Ohio 1981). 

40 - - 

Anderson v . Thompson . 495 F; Supp; 1256 (E;D; Wis;); 



af£^ . 658 F.2d 1205 (tth €ir. 1982). 
41 



TUton^v^^efferson Cou nty Board of Educatio n , 765 F.2d 
866 (6th eir. 1983). 

42 --- S 

See 1973 Wis. Law, chapter 89, S 1 (4). 

„ ^^34 C.F.R. i 36d.55d(b) (1982); see also 20 U.S.C. 
S l4i2(5)(B) (1982). 

44 



34 C.F.R. S 366.551 (1982). 
^^34 C.F.R. I 366.552(5) (1982). 
^^34 C.F.R. I 396. 552(d) (1982). 
^^34 C.F.R. I 366.553 (1982). 

^^efficial Comnient to 34 C.F.R. I 366.554. 

49 

DPI Policy Statement, March 1, 1983. 

50 

Ro neker on Aehalf of Rbncker v. Walter , 700 F.2d 1058, 
(6th Cir. 1983) at 1663. 

^ ^^20 U.S.C. I 1401(17) (1982); see also 34 C.F.R. 
S 366.13(a) (1982). 

52 — 

DPI, Division for Handicapped Children, Bulletin No. 81-6 

(1981). 

^ ^Official Cbmmeht to 34 C.F.R. f 366.14 (1982). 

54 

Rowley at 3045 (see fh.29 supra ) . 

^5 — — 

Espihb V. Besteiro ^ 520 F. Supp. 905 (S.D. Tex. 1981). 

^^34 C.F.R. I 300.13(b)(4) (1982). 

57 — 

Deplartment of Educ. State of Hawaii v. Katheirine D . , 531 

F. Supp. 517 (D. Hawaii 1982). 

^^Tokarcik v. Forest HiUs SchOoS^^Bt 665 F.2d 443 (3d 



Cir.), cert, denied sub. noHT i SclHI^^^wp Wkar cik , 102 S.Ct. 
3508 (1982); Tatrp v. State Of "Tlpaj l^ 2d ii'h (5th Cir. 
1983); See alio Department of Education Policy Interpretation 
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under Pub; t; K6; 94=142 and 5 504. 46 Fed. Reg . 4912 

(January i9i 1981 J i 

^^34 G;F.R. I 300.13CaJ (1982). 

^^efflcial Gdmmeht to 34 C.F.R. 1 300.13 (1982). 

^^E.g., DPI Division for Handicapped Children. BuUetin 
No. 81-6 (1981). 

^^29 U.S.C. I 794 (1982). 

^^34 C.F.R. I 104. 3(j) (1982). 

^^34 C.F.R. I 104.33(b)(1) (1982). 

^^34 C.F.R. § 104.33'b)(2) (1982). 



^^20 U.S.C. 2771, 2772. the tew has been reenacted 
as Pub. L. No. 95-561 but it is stfll better known as Pub. L. 
No. 89-313. 

^^For a comparison of the requirements of the two actsj see 
Association of Retard ed Citi z ens in Cc acraao v. Frazier . 517 F. 
Supp. 105 (D. Colo. 198i;. 
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CHAPTER 10 

EDUeAf ION OF HANDieAPPED eHltBREN: 
PRdeEDURAt REQUIREMENTS AND 0THER ISSUES 
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1. What procedures rtiust be followed for the eval^ 
tiatidii and placerheht of handicapped childreh? 

2. What procedural safeguards are available to 
parents who disagree with a school district's 
decisions with respect to the evaluation arid 
placement of their child? 

3. May handicapped children be required to pass 
a minimal competency examination in order to 
receive a high school diploma? 

4. What special measures must be taken with 
respect to the discipline of handicapped child- 
ren? 

5. What do the laws reqvilre with respect to the 
prqvlsipn of extracurricular activities for 
handicapped children? 

6. When may a school district be sued for its 
ftdlure to provide a handicapped child with an 
appropriate education? 



!• P rocedural Ob ligations . 

Both federal^ and Wisconsin special education laws spjjcify 

detailed pTOcedures for the ideAtiflcation and evaluation of 

handicapped (those with excej>doM educational need or EEN) 
children and for the development of a speciaiized education 

program^or ejich of them. These procedures are the means by 

which school <MsJricts are to carry out the recydj^^ 
provide handUcapped children with a free appropriate education. 
The prbcedttral requirements associateci wijh Jhe id^ 
placement » and evaluation of^ hamflcapped children are complex. 
The lahgtaage of the statutes aiid regulations is Jn mandatory 
form (e.g., ah lEP, or individucdized e^ucationed pro 
meeting must be held within 30 days after a^ multidiscipfinary 
team determines that a child is in need of^ specja^ education) . 
However, because the regulations are so numerous OTd comple^ 
courts are likely to apply a good-fmth standard when evrfuating 
a school district's cbmpliahce. Therefore, every attempt must be 
made to follow the proeedtares (ihcludihg the timelines) mc^dated 
by the regulations. So long as district administrators sjrive to 
meet those mandates. It is tanlikely that technical hbhcompliahce 
will result in a loss of ftahdihg under the Act. Likewise, it is 
recognized that funding eurtailmeht ultimately injures the 
intended beneficiaries of the grant program, the EEN youngsters 
themselves; accordingly, this sahetibh may be expected to be 
applied only as a last resort. 
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It is not possible here to_^ve a detailed ahialysis of every 
legEil fequifemeiit involved in the idenjificatibh , evaluation ^ arid 
placement of hanaicapped children. Nonetheless, a step-by-step 
butlirie of the legal requirements is essential to ensure that the 
state arid federal laws are followed- Such ah butlirie, iricludirig 
timeliness and administrative interpretatibria fiUdd recbmmeri- 
datidris, was developed for Wisconsin by the Departmerit of 
Public Instruction in 1980 and is available for use by sciiddl 
districts. This section will review the major reqmremerits of 
the state and federal laws. 

Identification of Handicapped^ Ghildren . Wiscprisiri law 
requlrei physicians , nurses , _ teachers , psychologists* social 
workers, and social agency administratbrs, who have reasdriable 
cause to believe that a child brotaght to them for services has 
exceptional education^ heeds; tb report the child^s name and 
other relevant jnformatibh tb the child^s school district. A 
child's parent may alsb report this irifdrmatibri to the school 
district if he or she suspects the child df having exceptional 
educational needs. If the report is made by other than the 
cMld's j>arent, the parent must be glveri prior notice of tte 
report. Upon the receipt of a repdrt and with parents 
approval, a multidiacipUriary team (M-team) must examine the 
child to determine if he_br she is in need of special education 
(i.^., is a child with EEN). The makeup of the M-team is to 
be determined by the particular exceptional educational need (s) 
that the child is believed td have so that the J)rofessionals 
evaluating the child will be fam^ar with assessment of and 
prbgrammihg for the child's rieeds. 

Both the EHCA arid Wiscdnsin regulations caution agairist 
the use of standardized tests and evaluation materials and 

procedures, which discrimiriate against ethnic or racial 

minorities. When a referral concerns a minority bhild, 
Wisebnsiri law requires that a member of Jhat child*^^^ 
allowed iriput iritd the W-team's decision-making prbcess. School 
districts shduld take ridtice of the special procedures required 
wheri dealirig with miridrity group students. 

Placemerit df Handicapped. €Mldreh , Within 30 days after 
the M-team determiries that a child is in heed of special educa- 
tidri, a meetirig must be held to develop an individualized educa- 
tidri program (lEP) for the cldld. ^ The EHGA defines the term 
"iridividualized education program" as 

a written statement for each hahdieapped child . . 
. which statement shall include (a5 a statement df 
the present levels of educational performance df the 
child, (b) a statem^ent of annual goals* Iricludirig 
short-term instructional objectives, (c)^ a statement 
of the specific education services tb be provided to 
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such child r and the extent to which such child will 
be able to participate in regular educational 
programs K (dj the projected date for initiation End 
anticipated duration of such services, and (e) 
appropriate objective criteria and evaluation proce- 
dures and schedules for deterrrining, on at least an 
annual basis, ^hether instructional objectives are 
being achieved. 

The written statement just described must be developed at a 

meeting attended by representatives of the education^^ 

who are familiar with the childVs evcduation and^ v^^ 

to provide or sujjervise the type of special education the child 

will need (including the^ ctdld's Jeacnw , one or both of the 

child's parents (or a surrogate appointed^ if the c 

cannot be located) , an^ where appropriate, the ^^c^^ The 

child's parents may have a child advocate fjcompany them during 

any phase of the M-team and lEP process. 

Based^n the lEP, the child's school di^ must determine 
the appropriate special edjacatio^ program Jh which to place the 
child. fh^e child's parent ymst be notified, in writing, of the 
district^ j>lacejnent decision. Upon the parent's edhseht, the 
child is placed in the appropriate special education program^ 
This placement must be made as soon as possible after the lEP 
meeting, but not more than 30 days after parental cbhseht is 
obt£dned. 

Ah lEP must be in effect alcthe beginning of every school 
year for each hahdieapped child. A meeting to revise a child's 
lEP must be held at least once a year. Every child receiving 
special education must be reevaluated by an M-team at least once 
every three years- tb_ determine if the child cpntihues to need 
special education. In order for a school district to be in com- 
pliance with the EHCA, each handicapped child's lEP oiust 
include all services necessary to meet the child/s identified 
special education heeds » and all services in the lEP must be 
provided. 

Prdcedufal Safeguards . The EHCA and^ Wisconsin's specicd 
education law and their implementing regulations include a 
number of provisions designed to protect the rights of haii^ 
capped children and their parents and to enstire "fundam^ 
fairness" in the evaluation and placement process. _ Becaus^^ 
there are so many of these^ j>rov^si^ns, and _school districts often 
maintain checklists to ensure that none has been forgottoh. 

The parents of a handicapped child must be afforded in 
opportunity to inspect and review dl education records with 
respect to their child's identification , evaluation, educational 
placement, and the provision of a free appropriate public 
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education to the child, _ Parents have the right to obtain an 
independent evalua^h of their child if they disagree with the 
M-tearh evaluation- In some cases the evaluation may be 
obtained at pubUc expense. The parent of a handicapped child 
must be given vvritteh notice before a public ajgency proposes to^^ 
or refuses to ,^ initiate or change the identificatiorL,_ evaluation , or 
educational placement of the child or the gprovidon of a free 
appropriate public education to the child. Parental consent 
must be bbtaihed before conducting an M-team evpJuation and 
before tte initial placement of a child in a special education 
program. (Specific procedures must be followed in order to 
override a B|rerit*s refusal to consent to the child^s evaluation or 
placement . ) 

The statutes and regulations contain appeal pTOcess 
entitling parents to impartial due process hearings^ and ultimately 
to ludicial r|Yiew of decisions relating to the special education of 
their child. %- In Wisconsin a parentis first appefld is to the 
school board. If dssatisfled with the bqwd^^^^ 
parent or educational agency may flle^ an^ appeal to the state 
superint^ulent for an impartial admiirfstratiye review of the 
decision. The superintendent's decision may be appealed 
the court for the circuit or county in wWch the cWl<^ resides * 
Parties mayj^so bring an action in federrf court for relief under 
the EHCA. As discussed in the previous chapter, the 
Supreme Court's Rowley decision liirfts judicial review of the 
findings and decision of the state administrative hearing to two 
points: (1) Has tjie state complied with the procedures set forth 
in the EHCA? and (2) Is the IBP developed through the A^^t's 
procedures reasonably calculated to enable the child to receive 
educational benefits? 

At the hearings, parties have the rights to (1) be acTOrn- 
panied and ad^sed by an attorney and by individuals with 
specif knowledge or training with respect to the problems of 
handicapped childreh; (2) present evidence and confront, cross- 
examine, and compel the attendance of witnesses; (3) prohibit 
the introduction of evidence that has hot been disclosed to the 
party at least five days before the hearing; (4) obtain a 
verbatim record of the hearing;, and J5) obtain the g^vritten 
findings of fact and decisions bf^ the hearing officer. The 
hearing officer who piveaides over an initial appeal and the 
reviewing officer presiding cverg a an_ appeal to the state 
superihtehdeht must be ImpartiaL _ The Director of Special 
Education Programs ^ Department of _ Education , has interpreted 
this requirement to mean that_ "[State Education Agency] 
employees^ chief state school officers, and members of state 
boards, of education are categorically pTOhibitjatJ from serving as 
either hearing or reviewing officers . . . Various review 

procedures in other states which involved state educa^^n agency 
employees have been successfully challenged in court. 
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During the^ pendency of Juaicial and administrative appeals; 
a child's placemerit is subject to what is commonly called the 

"stay-put" requirement. Unless the ediKiatiqnal agency and the 

handicapped child^s parents agree otherwise, the child must 
remain in his or her "then current ectocational placement" until 

the conclusion of the appeal process. The statutes ^nd^ the 

Wisconsin Department of Public Instruction's reg^ 

program change without parent consent ''only if the health or 

safety of the child or others wpuld be endangered by delaying 

the chcmge in assignment." Pursuant to the stay-put 

provision, courts have prohibited states and school districts from 
dehjrihg tuiti'^n payments for a child's continued educatioct in a 
private institution while the^ placement was being appecded. 6n 
the other hand, the courts have denied parents' cjmms for 
tuition when they have unilaterally moved tt^eir handicapped 
child from one selw»l to another pehdifig tiffeir appeals of a 
proposed placement. ' * f 

II. Minimal jgompetency Testing^and graduation Regmremerrta , 

In 1983 the United States Gourt of Appeals for the Seventh 
Circuit ruled that handicapped students could be required to 
pass a inihimal cbmp^^hey test as a prerequisite to receipt of a 
high achbbl diploma. This decision is ebhtix)llihg in Wiscbrisih. 
The Seventh Cirduit case was based bh the denial, by the 
Peoria^ Illinois i Schbbl District, of high schbbl diplbmas to eleven, 
handicapped children who had failed the test. Prior tb 1980» in 
order tb_ receive a diploma, students had tb_ meet two require- 
ments: 1) earning seventeen credits * arid 2) cbtHpletirig state 
requiremerits such as a cbristitutibri test arid a cbrisumer 
educatibri cburse. Iri 1980 the third requiremerit was 
added — passirig the test. Plaintiffs i the eleveri haridicapped 
children, had brie tb brie arid a half year's ribtice bf the 
implementatibri of the test reqiiirerherit. The students claimed 
that the denial of diplbmas based bri the test viblatedi ambrig 
other things, provisions of the EHCA. 

Based on Rowley , the Seventh Circuit determiried that the 
EHCA "does not require 'specific results, ' but rather only man- 
dates access to specialized ^id individualized educatiorial services 
for handicapped children." Therefore^ the cburt held: 

Denial of diplomas to handicapped children who have 
been receiving the special education and related 
services required by the Act , biit are unable to 
achieye the educational level necessary to pass the 
M.C.T. iSj^ot a denial of a "free appropriate public 
education. 

The^ court said that the test must be selected and administered 
to ^inimize the effects of the handicapped students' disabilities. 




that is, a test may have to be administered to a blind otiideht 
in braille, but the content of the test need not be altered. 

While a test may be a prerequisite to the receipt of a 
diploma, handicapped students must have sufficient notice^ of the 
requirement in order to ensure that the students are sufficiently 
exposed to most of the material that will appear oh the test, or 
to enable a student's parents and teachers to make a reasoned 
and well informed decision that the particular student will be 
better off cbnCentrating on educational objectives other than 
preparation for the test. The Seventh Circuit ordered the 
school district to award high school diplomas to the eleven 
plaintiffs because they had been given inadequate notice of the 
test requirement. A reasonable notice would probably be notice 
given to students upon high school entrar'^e. 

III. Student Discipline . 

Many court cases support the edhelusiori that handicapp|^ 
children are not immune from school disciplinary action. 
Handicapped students may be diseipUhed just like nonhand- 
icapped students except that they may hot be disciplined for 
behavior which is related to their handicap . While handicapped 
children have the right to an ediicatibh in the least restrictive 
environment , the comments to the EHCA regulations specify that 
placement in a regular classrcbm is ihapprdpriate fbr a child who 
is so disruptive^ in the elassr<K>m ttot the education of ^ther 
students is significantly impaired. This does not mean, 
however, that a disruptive handicapped child can be expelled 
through the usual expulsibh procedures discussed in Chapter 5. 
The courts have consistently held that expulsion of a 
handicapped child constitutes a change in the child's educational 
placement and is subject :tb all of the EHCA jJrocedures required 
for such a change. These procedures include evaluation ot 
the child, development of a new lEP, offer of a new placement, 
and opportunity to appeal the Change in placement, as discussed 
in the first section of this chapter. 

The stay-put provision of the EHC^ prohibits the expulsion 
of a handicapped student until the -placement and appeal process 
has been completed. The official comment to the stay-put 
provision stat^, however, that this does not preclude a school 
from using its normal procedures for deling with children who 
are endangering themselves or others. Courts have inter- 
preted this to mean that students m^ay be suspended temppr^ly 
without employing the procedural requirements of the EHCA. 

Regardless of the procedural safeguards employed,^ a handi- 
capped child cannot be expelled for behavior which is a mani^es- 
tatibh of the child's handicap. Prior to expulsion , the school 
board must consult with the child's evaluation and placement 
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committee or with other trained arid knowledgeable persons to 
determine whether or not there is a reli^bhishlp between the 
gild's misconduct and his or her handicap. 

In 1982 the Wisconsin State Superintendent was called upon 
to decide whether or not a child ^ith exceptional educatiohal 
needs could be expelled for his "repeated violation of school 
rules" (leaving school without permission, beih^ in pbssessidn of 
tobacco products on school premises, and selling marijuana to a 
student at school). The student's conduct was found to 
threaten the health and safety of his fellow studehtsoand to be 
disruptive of the educatiohal ehvirbhmeht of the district schools. 
Based on the testimbhy given by a member of the child's M-team 
that the child's handicapping condition ^ mental retardation , had 
no bearing bh his conduct in selUhg marijuana in school, t^g 
State Superintendent upheld the district's expulsion decision. 
At least one court has held that even when a schddl district may 
properly expel a handicapped stud^t* it may not terminate all 
educational services to the child. This is the case for all 
expelled students in Wisconsin. 

IV. Physical Education, Atjilgtics, _ and Extracur ricular a nd 
Nonacademic Services and Activities . 

The regulations implementing the EHCA require the pro- 
vision of hbhacademic and extracurricular services and activities 
to handicapped children* as follows: 

1. Each public agency shall take steps^^^^^^ 
nonacademic and extracurricular services and 
activities in su ch manner as is hecessary to 
afford handicapped children an equal bppbr- 
tunity for participation in those services and 
activities. 

2. Nonacademic and extracurricular services and 
activities may.Jncl^d® counseling services* 

athletics, transportation, health services* 

recreational activities, special interest groups 
or clubs sponsored by the public agency, 
referrals to agencies which prbvide assistance 
to handicapped persbhs^ and emplbyment of 
students including bbth emplbyment by the 
public agency and as|^tahce ^h making outside 
emplbyment available. 

The U.S. District Cburt for the Nbrthern District of Ohio found 
a school district tb be in viblatibn of this regulation when it 
fadled to prbvide after^-schbbl activities for an autistic student 
while p^^vidihg such activities for its nonhandicapped 
students. 
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The regulatibS| also require the prdvlsidn df physical 
educatibh services. The comment to the physical education 
regwlatiph includes the fblldwin|: statement from a report of the 
Hbiise of Representatives dn P.L. 94-i42: 

The Committee expects' the Commissioner of Educa- 
tion td; take whatever action is necessary to assure 
that . physical education 'services are avctilable to all 
handicapped children, and has specifically included 
physical education within the definUmn of sp^ecial 
education to make clear that the cornmittee experts 
such services, specially designed vvhere necessary, 
to be provided as an integral part of the educa- 
tional program of every handicapped child. 

The least restrictive en^ requii^ement of the EHCA 

applies to nojiacademic activities , siicji as^ meads , recess periods, 
and the extracurricular and nonacademic services described 
above. These ser^ces must be provided in a setting as inte- 
grated as possible. 

The rights of hanScap^^ participate in extra- 
curricular actiyijies often arise out of 5 504 of th^ Rehabilitation 
Act of 1973 (hereinafter simply, 5 564). Sectioii S 504 prohibits 
the discrimination against ah "otherwise qualified handicapped 
ihdi^^duai" solely by reason of his or her handicap. The lew 
applies to any program or activity which receives federal 
financial assistance. The Office of Civil Rights (formerly of the 

fepartmeht of Hefidth, Education^ and Welfare) has interpreted 
5D4 i6 prohibit the exclusion from contact sports of students 
who have lost ah brgah , limb ^ or appendage : "The exclusibh 
from contact spbrts of atudehts whb have lost an organ i limbj or 
ah appendage (e.g. a kidhey^ leg, br fihger) but who are bther- 
wise 'qualified is a dehial bf equal opportunity. It denies 
participatibh _nbt bp the basis of ability but because df a 
hahdicap." The in terpretatibh allows schools tb require stlldents 
to bbtaih parental consent and a dbctdr's approval in order to 
participate. If the schbbl system provides its athletes with 
medical care irisufahce* _ the ihsurailc^g fnust be available to 
handicapped athletes bh tfte^^me terms. 

The U.S. District Court in the Ndrthern District df New 
York has held that o 504 was not violated by a school district's 
refusal td alldw a handicapped child td participate in an extra- 
curricular class trip to Spain. The court found that child had 
difficully getting around and would be subjected to "a sub- 
stantial degree of physical risk to her^ safety" were she to 
participate ii^ the trip. The Court found that th^gChild was not 
"otherwise qualified" within the meaning of S 504. 



V. Confidentiality and Access to Records . 



Both federal and Wisconsin regulations provide for the con- 
fidentiality of information with rem^ct to the evaluation and 

education of handicapped cjiildren. The federal regulations 

also con tdn provisions^ for parental a^ amendment of 

the records^ j)f their _h^ndicapped child. The Wisconsin 

Attornej^ Gener^ has^ said that school d^^ of special 

education information required bjr the Department of Public 
Instructlb^g does not violate the confidentiality requirements of 

the laws. School districts ^are advised Jo have an official 

records custodian to insure confidentiality and control access to 
files. 

The Gffice of Special Education of th^ Department^ Educa- 
tion has interpreted the Family Educational Rights and Privacy 
Act (20 tJ.S.e. 1232g) and the EHGA confidentiaHty regulations 
to prohibit representatives of teacher organizations from 
atiehdihg lEP meetings. The Office found that the le^slative 
intent was to limit aiiehdahce at lEP meetings to only_those who 
have "ah ihtehse interest in the child." Since a representative 
of a teacher orgahizatioh would be concerned with the interests 
of the teacher rather than the interests of the child, the Office 
reasoned that it Would be inappropriate for the representative to 
attend the meeting. 

VI. Liability, Damages, and Nbhcbmpli fl hce Issues . 

The issue of monetary damages usually arises in a court 
proceeding when the parents of a handicapped child request 
reimbursemerit for but-bf-pbcket expensed incurred in the 
education bf their child. The parents elfiim that the state br 
local educational agency should have paid for these expenses in 
the first place. The three major questiohs__which usually arise 
in such cases are these:. 1) Does the EHCA prbvide__fo_r a 
private cause of action? 2) Must a parent exhaust the EHCA's 
administrative remedies before bringing ah faction in cburt? 3) 
Does the EHCA permit the award of damages? 

F li /ate Caujg of Action . As detailed earlier in this 
hapt6A\ the EHCA cdhtaihs ah elaborate system for 
adniin* St rative review of a pub^c agency's actions with respect to 
eUucatidn of a handicapped child , Handicapped children arid 
tUoir parents must be afforded the pppbrturU^ to present 
complaints with respect to the child's education. In order to 
protect this right to present a complaint, the EHCA grants the 
right to o^ain judicial review of the administrative cdmplairit 
procedure. Thus, the EHCA expresslyg provides for a private 
craise of action to enforce its provisions. 
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Exhaustion of Administrative Remedies . The EHC A provides 
a judicial remedy if a person 1^ "aggrieved by the findings and 
decision" ftpade under the Act's administrative review 
procedure. This means that a person must first pursue: 
(exhaust) the administrative remedy prior to bringing a civil 
action in court. Courts dispense with the requirement that a 
person exhaust administrative remedies when the pursuit of those 
remedies would :3 futile. The U^S. District Court for the 
Northern District of Illinois, for example, has found the pursuit 
of EHCA administrative remedies to be futile when the adminis- 
trative decision would come too late to remedy the situation, or 
when the complainant can accurately predict ah unfavorable 
administrative ruling because the remedy soug]^| would be in 
contravention of a established statewide policy. The Second 
Circuit Court of Appeals^ on the other hand, h^s rxUed that 
administrative remedies must be exhausted even when the 
administrative review is condjicted by the ^ate Cdmmi^sidner of 
Education whose policy is being challenged. Since neither case 
is binding in Wisconsin and each situation present^ different 
facts, :t remains unclear when administrative review will be con- 
sidered futile in this state. 

Dam ages xznder the EHCA . The EHCA regulations 
exprelsly limit the liability of institutions and individuals 
responsible for the provision of special educational services: 

Each public agency must provide special education 
and related services to a. handicapped child in 
accordance with ah individualized education pro- 
gram . HQwever . . . tiie Act does not req^^re^faat 

any a gency > teacJier^ or other persa n be he ld 

^mintAbte if a child does not achiev e tue growgt 
projected in the^ an nual goals and J ib je c tive s . 
(Emphasis added.) \ 

the official ebmmeht to this regulation explains that the lEP does 
not constitute a ^arahtee by a public agency or teacher that a 
child will progress at a specified \ rate. However the comment 
continues, " this provision does no t reUeve a gencies and teachers 
f rom making good faith efforts t o as s ist t fa& xftlld in achieving 
the iEP goals and objectives ." (Emphasis added. j 

The remedy most clearly contemplated by the EHCA is the 
revision of a child's special education program if it is not foynd 
to fulfill the requirement of mmvidir^g the child wkh a free 
apisropriate public education. Nonetheless, the Seventh 

Circuit Court l of Appeals Jias fpund two "exceptional 
circumstances" ih • which a limited damage award might be 
appropriate. (The court did not actually decide if a damage 
award would be appropriate since the case before it did not 
exhibit these exceptional circumstances .\) Ih the first such 
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eireuiiistahceNa. court subsequently .deteriniries that there was a 
seribiis . risk blP^^ihjury to the child's health unless the parents 
made Mternatiye\ arrangements to those bf^red by the school 
system. If the school district shbUld have provided the 
necessary services* this cbUrt wbUld brder the district to 
recbinpehse the parents tot the cbst of those services. The 
secbhd exceptibnal circumstance warranting the award of damages 
would exist wheii the administrative agency responsible fbr 
fulfilling the prbcedural safeguards provided by the EHCA acts 
in bad faith by, "in an egregious g^shion," failing to comply 
with the Act's prbcedural prbvisions. 



NOTES 



DPI Division for Handicapped Chiidren, "eiarificat 
Initial Referral, Fvali'fltion, lEP and Placement Process," Bulletin 
No. ('O-? (j980). 

^Wis. Stat. Ann. 115.8d(l)(a) and (b) (1981). 

"*Wis. Stat. Ann. §115.80 (l)(c) (1981); for contents of 
notice and parental consent, see 34 C.F.R. 366.505 (1982). 

^Wis. Stat. Ann. I 115.86 (1981); P.I. §1 11.32(2) and 
11.03(2) (1981). 

^Wis. Stat. Ann. I li5.80(3)(a) (1981); P.I. I 11.03(3) 
(1983). 

^34 e.F.R. f 300.530(b) (1982): P.I. I 11.03 (12) (1983); 
see also Larry P. v. Riles ,. 343 Supp. 1306 IN.D. Cal. 1973), 
aff'd , 502 F. 2d 963 Oth Cir. 1974), and PASE v. Haiinbn , 506 
F. Supp. 831 (N.D. Ul^ L98(a. Fbr other evaluation procedure 
requirements, see 34 C.F.R. S 532 (1982). 

^34 C.F-.R. I 300.343 (1982). 

^20 U.S.C. I 1401(19) (1982); 34 C.F.R. I 300.346 (1982). 

^20 U.S.C. I 1401(19) (1982); 34 C.F.R. I 300.344 (1982). 

g ^^P.I. I 11.03(7); 34 C.F.R. § 300.344 (1982). P^I. 

5 11.01(2)(f)8 defines "chil^ ndyocate" as ''Any Person repre- 
senting the parent during the M-team process or at a board 
hearing. " 

^^Wte. Stat. Ann. f 115.85(2) (1981), P.I. I 11.64; 34 
C.F.R. S 30C.552 (1982). 
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^|p.I. § ii.b3(ii); ?6r contMits of hbticei see Wis. Stat. 
Ann. I ii5.81(2)(d) (i98i)i P.i. § ii;33(lHbJ. 

^^34 C.F.R. i 3d0.342(b)(2) 0982); 

^'^P.I. f ll.d4(l)(b) (1983); 

^^34 C.F.R. f 388.342 (1982). 

^^34 C.F.R. f 388.343(d) (1982); P.I. I 11.33(2) (1983). 

^^Wis. Stat. Ann. I 115.89(5) (1981); 34 C.F.R. ^ s88.534 
(1982). 

^^Department of Educatioji Policy Ihterpretati* '^ under Pub. 
L. No. 94-142, 46 Fei_JReg. 5460 (January 19, 19ui>. 

^^34 e.F.R. I 399.502 (1982). 

^°34 e.F.R. I 300.503 (1982); Wis. Stat. Ann. I 115.81(5) 

(1981) . 

^^Wis. Stat. Ann. I 115.81 tl981Jj 34 C.F.R. f 300.504(a; 

(1982) . See also 34 C.F.R. S 300.505 (1982) for contents of 
notice . 

^^34 C.F.R. I 300.504(b) (1982). 
^^Z4 C.F.R. I 300.504(c) (1982). 

^^W^. Stat. Ann. 1 115.81 imi); P.I. f 11.06 (1983); 26 
U.S.C. f 1415 (1982); 34 C.F.R. SS 300.500-514 (1982). 

^^Wis. Stat. Ann. I 1P..S1(1) (1981); P.I. I 11.06(2) 

(1983) . 

^^Wis. Stat. Ann. § 115.81(7) (1981); P.I. f 11.06(9) 
(1983). 

^^Wis. Stat. Ann. f 115.81(8) (1981); P.I. f 11.06(10) 
(1983). 

^^20 U.S.C. i 1415(e)(2) (ISbi). 

^^34 C.F.R. f 380.588 (1982); see also P.I. S 11.06(5) 
(1983). 

^^^34 (3.F.R. I 380.507, I 360.510 (1982). 

^^dffice of Civii Rights Division of Assistance to the States, 
Bulletin No. 107, 2 E.H.L.R. 203:58 (January 26, 1983). 
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_ See for. example Mahahah v; State of Nebraska ^ 645 F;2d 

592 (5th Cir. 1981}. 

^^20 U.S.C. I 1416(a5 U9825; 34 G.F.R. I 300.513(a) 

(1982). 

^ ^'*P.l. I ll.D6(4)(g) (1983)i see also Wis. Stat. Ann 
S 115.81(3) (1981). 

Grymes v. Madden . 672 F.2d 321 (3rd eir. 1982); Vander 

Msille V. Ambaeh.. S7T"F.2d 49 (2d Gir. 1982); Park *? y. 
Favkovlc . 536 F. Supp. 296 (N.D. 111. 1982). 

36 ~ 

_ - Stemple V. Board dL^dac. of Prince eeorg e's ety., 623 

F.2d 8^3 (4th. Cir.). cert, denieci . 450 U.S. 9ii (^^mT " 

y. Board of Edue. .^ Bremen ^ommijnity High School fiist^, 546 F. 
Supp, 1027 (N.D. 111. 1982). See also Ti. v. Amhaoh , EHtR 
554:226 (2d Cir. 1982). 

37 

Brdblchart v. Illihbis state^ BA . o f Rduc., 697 F.2d 179 
(7th Cir. 1983). 

^^Id. at 183 

40 

Kaelia V. Grubbs ^ 682 FJd J95 (6th Gir. 1982); £diia^ 
V. Nappi , 443 F. Supp. 1235 (P. Cbhh. 1978); Doe v. goger . 
480 F. Supp. 225 (N.D. Irid. 1979). 

'^^Official Cbrnment to 34 C.F.R. I 300.552 (1982); 682 
F.2d 595 (6th Cir. 1982). 

42 — 

Kaelin v. Grubbs ; S-1 v. Turlihgtbh , 635 F.2d 342 (5th 
Cir. 1980). cert , denied , 454 DS 1030 (19S1). 

^^^34 C.F.R. I 300.513 (1982). 

44 

Stuart V. Nappi ; Kaelin v. Grubbs ; see fh. 38 supra . 

45 

Kaelin v . Grubbs ; S-1 v. Turlirigtbri ; Doe v. Kbger ; see 
fns. 40 and 42 supra l \^ 

46 

In re Kerry C., Expulsiori from Lake Holcbmbe School 

District of Kerry C. . DPI Decision and Order No. 91 (1962). 

^^ S^ V. Turlington , 635 F.2d 342 (5th Cir., 1981). 



^^34 C:;.F.R. f 300.306 (1982). 
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^®34 C.F.R. I 300.307 (1982); 
^*Id. at § 300.553. 

^^HEVV Office of eivii Rights Policy interpretation under 
I 504 of the Rehabilitation Act of 1973, A3 Fed. Reg . 36035 
(August 8, 1978). 

^^ Wolff V. South eoiontp C^sntral School Pist .. 534 F. Supp. 
758 (N.D.N.Y. 1982). 

^^34 C.F.R. li 396.560-300.576 (1982); P.I. § 11.05 
(1983). 

^^34 C.F.R. fi .306;567-3G0.570 (1982). 
^^65 bp. Wis. Att *y Gen; 1 (1976). 

^"^DejJartment of Edueatioh . Office of Special Education 
Policy Interpretation under Pub. L. No. 94-142, 46 Fed. Reg ; 
5466-5467 (January 19, 1981). 

^^20 U.S.e. I 1415(b)(1)(E) (1982). 

^^20 U.S.e. I 1415(e)(2) (1982). 

^°See PaT.ks v. Pavkovic 536 F. Supp. 29i6 (N.D. m. 1982); 
Miener v; ^tate^of Missouri , 673 F.2d 969 (8th Cir; 1982). cert. 
denied. 163 S^Ct 215 and i0 3 S.Ct. 230 (1982); and Anderson v. 
Thompson . 658 F.2d 1205 (7th Cir. 1981). 

^^20 U;S.C. I 1415(e)(2) (1982). 

^ ^ Paries V. PavRovic , see fn. 60 supra . 

^^Eiley V. Ambach* 668 F.2d 635 (2d Cir; 1981). See also 
Shannon v. Ambach , !i EHLR 553:198 (E;B.N.Y. 1981). 

^^34 C.F.R. I 300.349 (1982). 

^^See 20 U.S.C. ^ 1415 (1982). 

^'^ ihdersbh v. Thompson , fn. 60 supra i but see Wiener v. 
State of Missouri , tn. fiO suEra. Which TTeia^hat damages are not 
availflble under the EHC3A under any circumstances. 
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Comments oh "Student Right_s arid Respdrisibilities: 
A Handbook dri School Law in Wiscbrisiri" 

'Tor years there has beeri a crying need for a single resource 
addressirig the myriad legal problems encountered in the daily 
bperatibri of our schools: for all too long educators i 
admiriistrators arid attbrrieys cbrifrdriting particular questions 
h-^ve beeri forced to start at the ground floor in identifying on a 
piecemeal basis the "seemingly infinite and often conflicting 
prbvisioris of state arid federal statutory, administrative nnd 
judicial law affectirig the area of cbncerri. 

Iri publishirig this haridbobk, the authors have squarely met this 
need arid theri some. Here is a clear and concise^, yet 
corripreherisive treatment of virtually every aspect of the law 
<affectirig the relationship between the schools and their 
students. Seasoned professionals as well as those with but 
limited familiarity with the subject matter will find this work 
irivaluable. 

This work is an absolute must for the personal, professional 
library of every Wisconsin educator, administrator and school 
attdrriey . ^' 

Rny^ond W. Dunne 
Former Legal Counsel to the 
State Superintendent of 
Public Ihfstruetion 

"A thoroughly researched text on virtually all areas df studerit 
rights which every teacher and school administrator should read 
and consult regularly;" 

Priscilla Ruth MacDougall 
Staff Cdurisel 
Wiscdrisiri Educatidri 
Assdciatidri Council 

"This handbook ori school law is simply the most useful such tool 
I have seen iri recerit years! It is ridt a 'cookbook' of sure-fire 
'recipes* for ayoidirig all legal problems related to public 
educatidri iri this era, but it is a well-organized and 
clearly-writteri discUssidri of many of today's most common 
coricerris. The careful analysis of these concerns provides use- 
ful guidelines for layman and practitioner alike, i suspect it will 
stiniulate reexamination of a number of educational practices and 
positions on the part of readers!" 

Stephen Willson 
Principal 

Portage High School 
Portage , Wisconsin 
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